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THE RELATION OF THE AMERICAN BAR AS AN 
ORDER OR BROTHERHOOD TO THE STATE.! 


Iam not vain enough to take this invitation from the famous 
Bar of your famous Commonwealth as a mere personal compli- 
ment. I like better to think of it as a token of the willingness 
of Virginia to renew the old relations of esteem and honor which 
bound your people to those of Massachusetts when the two were 
the leaders in the struggle for independence, when John Adams 
and Sam. Adams sat in council with Jefferson and Henry and 
Lee, when the voice of Massachusetts summoned Washington to 
the head of the armies and Marshall to the judgment seat, when 
Morgan’s riflemen marched from Winchester to Cambridge in 
twenty-one days to help drive the invader from the Bay State, 
and when these two great States were seldom divided in opin- 
ion — never in affection. 

These two States, so like in their difference, so friendly even 
in their encounters, so fast bound even when they seem most 
asunder, are, as I think, destined by God for leadership some- 
where. I thank Him —we can all thank Him — that He per- 
mits us to believe that that leadership is hereafter to be exercised 
on a scale worthy of their origin and worthy of the training He 
has given them, Nothing smaller than a continent will hold the 
people who follow where they lead. When the Massachusetts 
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boy reads the history of Virginia, it will be with the property 
of a countryman in her fame. When the Virginian hears the 
anthem of Niagara, he will know the music as his own. When 
he comes to Boston, the mighty spirits that haunt Faneuil Hall 
will hear, well pleased, a footstep which sounds like that of 
the compatriots and comrades, with which, in danger and 
triumph, they were so familiar of old. 

As is natural for communities of high spirit, independent in 
thought, of varying employment and interest, they have had 
their differences. But if you take a broad survey of human 
history, it will be hard for you to find two peoples more alike. 
They are the two oldest American States. It was but four years 
from the landing at Jamestown to the landing at Plymouth, 
Each has been, in its own way,a-leader. Each has been the 
mother of great States. Each is without a rival in history, 
except the other, in the genius for framing constitutions and the 
great statutes which, like constitutions, lie at the foundation of 
all government. When Virginia framed the first written consti- 
tution, unless we except the compact on board the Mayflower, 
ever known among men, her leaders studied the history and 
delighted to consult the statesmen of Massachusetts. ‘* Would 
to God,”’ writes Patrick Henry to John Adams from Williams- 
burg, where the Constitutional Convention of Virginia was sit- 
ting, ‘*would to God you and your Sam. Adams were here. 
We should think we had attained perfection if we had your 
approval.’” When a Virginian pen drafted the Declaration of 
Independence, Massachusetts furnished its great advocate on the 
floor. When Virginia produced Washington, Massachusetts 
called him to the head of the army. When Virginia gave 
Marshall to jurisprudence it was John Adams of Massachusetts 
who summoned him to his exalted seat. The men who have 
moulded the history of each, sprung from the same great race, 
from which they inherited the sense of duty and the instinct 
of honor. Both have always delighted in the discussion of the 
profoundest principles in government, in theology and in morals. 
Rich as have been their annals in names illustrious in civil life, 
the history of each has been largely a military history. 

There is no more touching story of the munificence and bounty 
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of one people to another than that of Virginia to Massachusetts 
when the port of Boston was shut up by Act of Parliament and 
by a hostile English fleet. I dare say generous Virginia has 
disdained to remember the transaction. Massachusetts never 
will forget it. 

Little had happened which bore hardly upon Virginia. You 
were an agricultural people. The great grievance of New En- 
gland after all was not taxation, but the suppression of her man- 
ufacture. There was no personal suffering here. It was only 
the love of liberty that inspired the generous people of the Old 
Dominion to stand by Massachusetts. 

The Statute of 14 George III., known as the Boston Port 
Bill, entitled ** An Act to Discontinue in Such Manner and for 
Such Time as are Therein Mentioned, the Landing and Discharg- 
ing, the Lading or Shipping of Goods, Wares, Merchandise at 
the Town and Within the Harbor of Boston in the Province 
of Massachusetts Bay,’’ was enacted by the British Parliament 
in March, 1774. It was meant to punish the people of Boston 
for their unlawful resistance to the Tea Tax and to compel the 
Province to submission. ‘If you pass this Act with tolerable 
unanimity,’’ said Lord Mansfield, ‘* Boston will submit, and all 
will end in victory without carnage.’? The Act took effect at 
twelve o’clock on the Ist of June, 1774. Boston depended 
almost wholly on her commerce. In a few weeks business was 
paralyzed and the whole town was suffering. But George III. 
and his councilors had Virginia as well as Massachusetts to 
reckon with. Her generous people rose as one man. Not only 
letters of sympathy came pouring in to the Selectmen of Boston, 
but there came substantial contributions of money and food, 
which, considering the poverty of the time and the difficulty of 
communication and transport, are almost without a parallel in 
history. The House of Burgesses appointed a day of fasting 
and prayer, and ordered that the members do attend in their 

places to proceed with the Speaker and the Mace to church 
for the purposes aforesaid.’’ But they did not leave Boston to 
fast. Meetings were held all over the Old Dominion. In Fair- 
fax County, George Washington was chairman, and headed the 
subscription list with £50. The convention over which he pre- 
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sided recommended subscriptions in every county in Virginia. 
Mason ordered his children to keep the day strictly and to attend 
church clad in mourning. In Westmoreland County, John 
Augustine Washington was chairman. He inclosed in his letter 
a bill of lading for 1,092 bushels of grain. The generous flame 
spread among the backwoodsmen. Not only from tidewater but 
from over the mountains, where the roads were little better than 
Indian trails, the farmers denied themselves to make their gen- 
erous gifts. Their wagons thronged all the roads, as they 
brought their gifts of corn and grain to tidewater. Among the 
committees by which they were forwarded are the renowned Vir- 
ginian names, — some of them renowned in every generation, — 
Upshaw and Beverley and Ritchie and Lee and Randolph and 
Watkins and Carey and Archer. But for this relief, in which 
Virginia was the leader and example to the other colonies, Bos- 
ton, as Sam Adams declared, must have been starved and have 
submitted to degrading conditions. 

The Norfolk committee say in their letter: ‘* It is with pleasure 
we can inform you of the cheerful accession of the trading in- 
terest of this Colony to the association of the Continental Con- 
gress. We wish you perseverance, moderation, firmness and 
success in this grand contest, which we view as our own in every 
respect.”’ 

Virginia and Massachusetts have moved across this continent 
in parallel lines. Each has learned much from the other. What 
each has learned and what each has originated have been taught 
to many new commonwealths as to docile pupils. I will not 
undertake to discuss to which, in this lofty and generous rivalry, 
should be awarded the preéminence. Indeed, it would be hard 
to settle that question unless we could settle the question, 
impossible of solution, which owes most to the other. But I 
am frank to confess that, whatever natural partiality may lead 
her sons to claim for Massachusetts, the world will be very slow 
to admit that among the men who have been founders of States 
in Christian liberty and law there will be found anywhere the 
equals to the four names of Jefferson, Marshall, Madison and 
Henry, to say nothing of the supreme name of Washington. As 
the old monk said of King Arthur: ‘* The old world knows not 
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his peer, nor will the future show us his equal; he alone towers 
over other kings, better than the past ones and greater than those 
that are to be.”’ 

No man, when he utters his admiration for the excellence of 
woman, brings his own mother into the comparison. It would 
be singularly unbecoming for any son of Massachusetts to be 
speaking or thinking of the rank which belongs to her in history 
on an occasion like this. But, saving, therefore, my allegiance 
to her, I affirm without hesitation that the history of no other 
civilized community on earth of like numbers, since Athens, for 
a like period, can be compared with that of Virginia from 1765 
or 1770 down to 1825. What her gallant soldier, Henry Lee, 
said of her most illustrious son may well be said of her: First 
in War, first in Peace. What a constellation then rose upon 
the sky! The list of her great names of that wonderful period 
is like a catalogue of the fixed stars. For all time the American 
youth who would learn the principles of liberty protected by 
law; who would learn how to frame constitutions and statutes ; 
who would seek models of the character of the patriot, of the 
statesman, of the gentleman, of the soldier, may seek instruc- 
tion from her, — may study her history as in a great university. 

One thing is remarkable in the history of Virginia. It is 
true I think of no other American State. Notwithstanding the 
splendid constellation of burning and blazing names which she 
gave to the country in the period of the Revolution and of 
framing and inaugurating the constitution, if by some miracle 
they had been gathered together in one room, we will say in the. 
year 1770 or in 1780, and had perished in one calamity, Virginia 
could have supplied their places and have maintained almost 
entirely the same preéminence. I do not know that she could 
have furnished a second Marshall or a second Washington. 
But the substance of what she accomplished for America and 
for mankind in those great days she would have accomplished 
still. She was like a country made up of rolling hills, where if 
those which bound the horizon were leveled, other ranges would 
still appear beyond and beyond. 

The mouth of the James river is the gateway through which 
civilization and freedom entered this continent. The Spaniard 
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and the Frenchman and perhaps the Norseman had been in 
America before. But when Jamestown was planted the English- 
man came. It is no matter what was his political creed, or his 
religious creed, — whether Cavalier or Roundhead, Puritan or 
Churchman, the emigrant was an Englishman, and every En- 
glishman then and since held the faith that liberty was his of 
right, and when liberty is put on the ground of right, it implies 
the assertion that government must be founded on right, and 
that liberty belongs to other men also; and that implies govern- 
ment by law. Nullum jus sine officio. Nullum officium sine 
jure. 

Other races have furnished great law-givers, great writers on 
jurisprudence and a few great judges. But the sense of the 
obligation of law as that upon which depends individual right, 
the feeling that life, liberty, property are not privileges but 
rights whose security to the individual depends upon his own 
respect for them as of right belonging to other men also, a sense 
pervading all classes in the State, is peculiar to the Englishman 
and the American alone. It is this which is the security of our 
mighty mother and of her mighty daughter against the decay 
which has attended alike the empires and the republics of the 
past. It is for this that England will be remembered if she 
shall perish. 

Whatever harmonies of law 
The growing world assume, 
Thy work is thine; the single note 


Of that deep chord which Hampden smote 
Shall vibrate to the doom. 


The people of Virginia have ever been renowned for two qual- 
ities — marks of a great and noble nature, — hospitality and 
courage. Now this virtue of hospitality and this virtue of cour- 
age as practiced by men of generous nature mean something 
more than a provision for physical wants or than a readiness for 
physical encounter with an antagonist. The true hospitality to 
a man is a hospitality to his thought; and the highest courage is 
a readiness for an encounter of thoughts. So in selecting a 
topic for to-day’s discourse, although I hope to find myself in 
general and substantial accord with the gentlemen who do me 
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the high honor to listen to me, yet I shall not take the smallest 
pains to seck matters concerning which you and I may be sup- 
posed to agree, or to avoid those concerning which you and I may 
be supposed io differ. Ihave not the least doubt that the noble 
hospitality of the Virginia Bar will permit me to utter anything 
which is in my mind without fear, and I have less doubt still 
that you are ready to furnish champions able to maintain your 
side of a debate against any antagonist on whatever field. 

I wish to devote the time which your kindness accords me to 
a few thoughts, commonplace enough, i am afraid, but perhaps 
all th? better for that reason, upon the topic, not new yet ever 
old, — the relation of the American Bar as an order or brother- 
hood to the State. 

Certainly the profession of the law is an order and brother- 
hood. To its ranks belong the great judges; the great advo- 
cates; the great writers on jurisprudence; the great lawgivers 
of all nations and of all ages. When we read of a great service 
to liberty, to order, to jurisprudence by any one of its members 
we feel a personal pride, and take a personal share in the glory 
of the achievement. It is a feeling like that which inspired the 
members of the great religious orders, the Dominicans, the 
Franciscans, the Templars, the Knights of St. John, or the 
Society of Jesus, who have borne the Gospel and the Cross 
through fire and sword, through famine and pestilence, in pov- 
erty and in pain, over seas and across continents. It is a feeling 
like that of the soldier for his regiment or his army. It is 
we, — we use the regal plural, —it is we who vindicated the 
right to print the truth, with good motives and for justifiable 
ends, through the lips of Erskine. It is we who marked out the 
eternal limits which divide justice from injustice, speaking through 
the authority of Justinian. It is we who, in the very throes of 
arevolution, secured justice for the British soldiers who had 
obeyed orders, through John Adams and Josiah Quincy. It is 
we who withstood King James with Coke, and Louis XIV. 
with D’Aguesseau. It is we who enabled the constitution of 
the United States to work as the efficient mechanism of a great 
and free government, through the judgments of Marshall. It 
is we who sounded the trumpet-call of liberty over a continent 
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by the voice of Henry. It is we whose voices have been raised 
with a power greater than that of cannon or bayonet wherever 
liberty was in peril, or wherever law needed vindication. It is 
we who with Numa wooed the nymph Egeria in her cavern and 
brought down justice from heaven to dwell on earth with men, 

One of the ablest of our American lawyers, whose brilliant 
and glowing eloquence diverted the attention of his countrymen 
from his profound wisdom and philosophy, pointed out more 
than fifty years ago the felicity of the position of the lawyer ina 
free State, as being the preserver alike of freedom and of order. 

‘*It may be said, I think with some truth, of the profession 
of the Bar, that in all political systems and in all times it has 
seemed to possess a twofold nature; that it has seemed to 
be fired by the spirit of liberty, and yet to hold fast the senti- 
ments of order and reverence, and the duty of subordina- 
tion; that it has resisted despotism and yet taught obedience ; 
that it has recognized and vindicated the rights of man, and yet 
has reckoned it always among the most sacred and most precious 
of those rights, to be shielded and led by the divine nature and 
immortal reason of law; that it appreciates social progression 
and contributes to it, and ranks in the classes and with the 
agents of progression, yet evermore counsels and courts perma- 
nence and conservatism and rest; that it loves light better than 
darkness, and yet like the eccentric or wise man in the old 
historian, has a habit of looking away as the night wanes, to 
the Western sky, to detect there the first streaks of returning 
dawn.” 

The profession of law in this broad and enlarged meaning of 
the term is no trade or calling. It is a department of govern- 
ment. 

Wherever governments have been free, and precisely in so far 
as they have been free, — in Greece, in Rome, and on the Con- 
tinent, this has ever been the function of our profession. It 
was never more its function than in our own country and in our 
own time. The great debate of liberty which preceded the 
Revolution was conducted in a large measure by lawyers. Of 
the fifty-two signers of the declaration twenty-four were of the 
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legal profession. The constitutions of the old thirteen States, 
the constitution of the United States, were largely, almost 
wholly, the work of American lawyers. Of the fifty-five mem- 
bers of the Philadelphia convention thirty had been practicing 
lawyers. The arguments of great lawyers, —of Hamilton, of 
Jay, of Madison — commended the constitution to the approval 
of the people. Of the twenty-four Presidents of the United 
States, twenty, and of the twenty-four Vice-Presidents eighteen 
have been members of our profession. To-day the President, 
the Vice-President, the Speaker of the House, five of the eight 
members of the Cabinet, and three hundred and two out of the 
four hundred and forty-six members of the two Houses of Con- 
gress were bred to the Bar. And if it be true that Washington 
and Taylor and Grant came to the executive chair without a legal 
training, it is also true that the great counselors on whom they 
leaned were of the legal profession. 

It is a very remarkable fact that our four great ministers of 
finance, Alexander Hamilton, Robert J. Walker, Salmon P. 
Chase, and John Sherman, have been lawyers. Indeed, if we 
were to go through the list of our most capable men in public 
life who have dealt most successfully with the problems of 
finance, whether in the treasury, in Congress, as directors of the 
mint, as comptrollers of the currency, we should find that a 
larger proportion of them has come from the Bar than from 
banking or mercantile business. I am not speaking of the class 
of lawyers who are termed jurists. Lord Chief Justice Cole- 
ridge once told me that a jurist was a man who knew a little 
about the laws of every country but his own. I am speaking of 
men trained to the duties of tlie bar, to the trial of cases and 
the guiding of clients by wise counsel. The reason is not far to 
seek. The legal training teaches a man to deal with the com- 
plicated transactions of life and to find out where the turning- 
point lies; what it is that has brought success or has brought 
failure; to dismiss what is irrelevant and to cling to what is 
essential. How often the able lawyer or advocate encounters 
an array of experts, men of science, physicians, merchants, 
manufacturers, shipmasters, directors of great railroads, and by 
his skillful and merciless cross-examination satisfies the jury and 
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satisfies the men themselves that they are all wrong and where 
they have been wrong in concerns to which they have themselves 
devoted the study of their lives. The man who can extract the 
truth, the essence, the pivotal fact, the governing law from the 
various transactions of life when they are brought to the crucible 
of the courthouse has acquired a faculty which enables him to 
do the same thing in the great emergencies and transactions of 
State. The great War Secretary, Edwin M. Stanton, was a 
great lawyer. The great War President, Abraham Lincoln, was 
a great lawyer. The great Secretary of the Treasury and financier 
of the war, Salmon P. Chase, was a great lawyer. The great 
diplomatist and Secretary of State, William H. Seward, was a 
great lawyer. 

Undoubtedly a study of the annals of the Confederacy would 
show a like result. I suppose there is no American, certainly no 
American lawyer, who did not feel a thrill of pride when the 
famous Southern statesman, Judah P. Benjamin, after the war 
made his way over every barrier and easily took his place as the 
leader and head of the bar of Great Britain. 

As I said, thirty out of fifty-five of the members of the con- 
vention that framed the constitution had been practicing lawyers. 
The minority of laymen contributed little to the formation of 
the instrument. The great authority of Washington, the Presi- 
dent, helped much to secure the adoption of the constitution by 
his countrymen. But he took no substantial part in the debates, 
The wisdom and calmness of the aged Franklin more than once 
helped to compose the strifes which threatened to break up the 
assembly. But we shall all agree that it is fortunate that his 
propositions for a single House, for a President and Senators 
without salary, for an Executive Council, for a power in the 
President to suspend the laws, and that votes on money bills 
should be cast by States in proportion to their contribution, 
were not inserted in the instrument. Let us by no means under- 
rate the value of the silent members in that great deliberative 
assembly. But it is none the less true that the constructive 
genius which matured the perfected constitution from the 
schemes which were originally proposed was that of the lawyers 
of the body. 
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Theirs, too, was in largest measure the power of convincing 
the understanding of the people, and the skilled and difficult 
Jeadership which secured its acceptance. If it would be arro- 
gant to say that the Federalist, the work of three American 
lawyers, equals any treatise on government that ever preceded 
it, we may at least say that those who are most familiar with 
what preceded it admire it most. The failure to ratify the con- 
stitution in either New York, Virginia, Massachusetts or Con- 
necticut would have been fatal to the whole plan and to the 
permanence of the Union in any form. A majority of the con- 
vention in each of those States, when it came together, was 
opposed to the scheme. Yet Jay and Hamilton and Livingston 
in New York, Ellsworth, Sherman and Johnson in Connecticut, 
Fisher, Ames, Parsons and King in Massachusetts, overcame this 
hostile majority, and in Virginia the fiery eloquence of Patrick 
Henry, the great authority of Mason, the shrewd dexterity of 
Monroe could not hold together the ranks of the opposition 
against Marshall and Madison and Wythe. 

Of our thirty-three Secretaries of State all but one, Edward 
Everett, have been lawyers, unless we except Mr. Blaine who 
studied for a short time in a law office. 

Of our forty Secretaries of the Treasury all but three have been 
lawyers. Of course, all of the Attorneys-General and all the 
Judiciary have been lawyers. Occasionally some political party 
tries to change this practice; but they break down like Lord 
Coke’s ** Lack-learning Parliament,’’ of which he says ‘there 
never was a good law passed thereat,’ and like the ** Know 
Nothing ’’ legislature in Massachusetts, of which the same 
observation might be made. The people, of whatever party, 
will, as a general rule, go where they think they can get the best 
service. They know that he can best frame laws, can best dis- 
cuss laws, can best administer laws, can best expound laws, who 
has studied law. 

Our profession is not the road to wealth. There have been 
instances, in these modern days of great speculations and of 
rapid gains, of members of the bar, half lawyer, half speculator, 
who have acquired vast fortunes. But in the main it is still 
true, —God grant it may be ever true, —that the American 
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lawyer is not of the class of men who serve their country 
for hire. He is like Agassiz. He has no time to make money. 
He is thinking of his imperiled client. He is thinking of the 
great principle he is struggling to establish in jurisprudence, 
He is thinking of an honorable success in a generous contro- 
versy. He is thinking of country. He is thinking of duty. 
He is to be ranked with the clergyman, with the teacher, with 
the man of letters, with the man of science, with the judge and 
the statesman and the soldier, who expects to get nothing from 
life but a comfortable support for himself and his household. 
His sufficient reward for serving his country is the having served 
her, or for saving his country, if that fortune should be his, the 
having saved her. 

The young lawyer must choose between this career and this 
reward and this legacy to his children, and the fishpond and the 
deer park and the picture gallery and the kennel of hounds and 
the stud of race-horses. I believe the generous youth of 
Virginia will not hesitate. 

But still the American lawyer has his own ample reward and 
his own abundant satisfaction. It is from our profession that 
judges, law-makers and largely the great teachers of public 
morals always have come. The lawyer is the chief defense, 
security and preserver of free institutions and of public liberty. 
These never have been, and I believe never will be, in this coun- 
try chosen from men of wealth. The young lawyer, in making 
his plans of life, must elect between these two careers. Daniel 
Webster gives it as the result of twenty-five years’ observation, 
that it is the condensed history of most good lawyers that they 
lived well, worked hard and died poor.: I thank God, that still, 
all over this country, we may write over the portals of the 
Temple of Justice the motto which James Otis took for his 
defense of the House of Representatives of Massachusetts : — 


Let such, such only, tread this sacred floor, 
Who dare to love their country and be poor. 


What then is the duty of the American lawyer, if he is to 
keep and hold this place of power and of usefulness in the Re- 
public? if he is to be not a money-getter or a tradesman, or a 


THE RELATION OF THE AMERICAN BAR TO THE STATE. 653 


specialist or even a useful and humble private citizen, but is to 
be alike the conservator of order, the expounder of justice and 
the champion and bulwark of liberty? The duty of the lawyer 
is: — 

First. To have a constant, intelligent and instructed knowledge 
of public affairs. If his calling be an office and not a trade, he 
is bound to fit himself for the whole duty of his office. The 
lawyer who says that for himself he takes no interest in politics 
and devotes himself wholly to his profession is but half a lawyer. 
He is but half an American. This does not imply that he shall 
hold political office, or be a candidate for political office. If our 
conception of his function be a true one, he holds office already. 
But he should, within the sphere of his influence, be an authority 
upon all the great and vital questions which concern the interests 
of the people. This authority will not be diminished by the 
fact that it is wielded by a man without the ordinary personal 
ambitions of life. It is a function for which all his generous 
studies will have fitted him. I sometimes think that in our sen- 
sitive life the power of an absolute disinterestedness is greater 
than that of any official position, however exalted, in the State 
or in the Nation. Cicero’s description of the old age of the 
upright lawyer, to whom his fellow-citizens resort as to an 
oracle after he has retired from the active duties of the State, 


may be applied, in large measure, to the great lawyer during his 
whole life : 


Quid est enim preclarius quam honoribus et rei publice muneribus perfunc- 
tum senem posse suo jure dicere id quod apud Ennium dicat ille Pythius 
Apollo: se esse eum unde sibi sinon populi et reges at omnes sui cives consilium 
expetant. 
Suarum rerum incerti quos ego ope 
mea ex 
Incertis certos compotesque consili 
dimitto 

Ut ne res temere tractent turbidas. 


Est enim sine dubio domus jurisconsulti totius oraculum civitatis. 


Second. If the American lawyer is to hold his place as in the 
past he should study his whole science, including constitutional 
law and the science of government, and not be a specialist. I 
know the great temptation to a man who wishes to get rich rap- 
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idly and live easily to devote himself to some specially lucrative 
department of the profession, to become the servant of some 
great railroad or manufacturing company, or to get a speculative 
interest in some patent and let everything else go. Butif he 
do this, he must forever shut himself out not only from high 
judicial office, but from the high places of advocacy. 

As Lord Bacon took all knowledge to be his province, so at 
least the American lawyer must take the entire law of the coun- 
try to be his. In that way, and in that way only, the old sarcasm 
that the law sharpens but does not broaden the intellect will be 
refuted, and the lawyer will maintain the place he has so far held 
as the leader and guide of his countrymen in the ways of consti- 
tional liberty. 

Third. The duty of the American lawyer is to persuade the 
American people to submit all its grievances to the arbitrament 
of law; if the law be right, to enforce it; if the law be wrong, 
to change it. I believe that in spite of the mob spirit in some 
great capitals, in spite of the perpetual strife between wealth 
and poverty, between labor and capital, the influence of the pro- 
fession of the law directed to this end will be sufficient to 
accomplish it. The American people will reason out their dif- 
ferences and not fight them out. These difficulties will be set- 
tled in the courthouse, not in the street, by judges and juries 
and not by mobs, by arguments and not by bayonets. The 
influence of the profession in this way may be immense. Every 
disappointed litigant is in close relation with an equally disap- 
pointed advocate, and will listen to and accept his counsel. 
This will sometimes, I know, bea hard saying. But it is worthy 
of all acceptation. It is hard to submit to injustice. It is easy 
to persuade men who suffer under social inequalities that a decis- 
ion against them is against law, or that the judgment has been 
procured by corrupt means or by improper influence. It is hard 
to wait patiently for a remedy. It is easy to persuade men to 
overthrow the great safeguards on which life, liberty and prop- 
erty depend, under the influence of disappointment or the sense 
of wrong. But surely it is better to await a slow redress from 
peaceful instrumentalities than to substitute the methods of 
revolution or of mobs for legal and constitutional processes. 
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The habit of respect for judicial tribunals and of deference for 
their decisions, if cultivated by our profession, will prevail among 
the people. Under our system the judges are often compelled 
to decide great political questions concerning which great polit- 
ical parties differ. I always lament when in times of political 
excitement the court is brought into the discussion. I always 
specially lament when advocates or judges permit themselves to 
speak in the courthouse of the effect of this or the other 
decision upon popular feeling, or the danger that a certain 
decision may excite popular disapprobation. Such an utterance 
from the lips of an advocate is lamentable: from the lips of a 
judge it is unpardonable. There are few finer sayings in modern 
times than that of the late Lord Justice Bowen, who died too 
early for his own fame, when he said in his speech at Balliol 
in 1887: — 

«‘ These are not days in which any English judge will fail to 
assert his right to rise in the proud consciousness that justice is 
administered in the realms of Her Majesty the Queen, immacu- 
late, unspotted and unsuspected. There is no human being 
whose smile or frown, there is no Government, Tory or Liberal, 
whose favor or disfavor can start the pulse of an English judge 
upon the bench, or move by one hair’s-breadth the even equi- 
poise of the scales of justice.”’ 

Experience has shown that the errors of judicial decisions 
require no revolution or disorder or violence for their remedy. 
The experience of England and of this country, alike demon- 
strates that there is nothing over which a sound and healthful 
public sentiment makes a peaceful way more surely than over a 
judicial decision which is unjust or wrong or in restraint of lib- 
erty or in favor of rank against the people or the rich against 
the poor. The court soon finds a way out of it. It gets limited 
and trimmed. Its corners get cut. The vigor and vitality are 
construed out of it. It is founded upon the sand. Settled, 
permanent, deliberate public opinion, sometimes taking genera- 
tions, sometimes taking centuries to grow and ripen, prevails 
in the end alike over the edict of the monarch, the decree of the 
infallible Church, the judgment of the court and the anger of 
the mob. 
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It will, I suppose, always be impossible to find a court whose 
judgments on the great constitutional questions which divide 
political parties will not be affected by a political bias. Although 
I think we have come more nearly to it than is commonly be- 
lieved, I believe we can approach it more nearly still hereafter, 
If I am right in thinking that the ideal lawyer will take a large 
interest in public affairs, if our judges are to be selected from 
our best lawyers, then of course the honest and able judge will 
take his seat with opinions formed already upon the great con- 
stitutional questions of his time. But I believe, in general, he 
will be able to reconsider those opinions and to deal with new 
problems as they arise in a spirit of absolute impartiality. He 
will be better able, certainly, to reach his high standard of 
judicial conduct if he know that it is expected of him; that he 
will have credit for it, and that he may count on the support 
of the profession, as well of those who differ with him as of 
those who agree with him, in upholding the authority of his 
judgment. 

I disbelieve and hate the doctrine that justice and righteous- 
ness and honor and impartiality and the constraint of public 
duty cannot be attained, or that, at any rate, they are for mon- 
archies and not for republics; that France may have D’Agues- 
seau and England may have Hale and Somers, but that the 
country that produced Washington can produce no impartial and 
just judge to match them. Jncredulus odi. 

There was, I suppose, no nation — certainly there were few 
nations — existing when the Supreme Court of the United States 
was inaugurated equal in power to the great organizations which 
now appear year after year at its bar to await and accept with 
submission its decree. Not only the Republic herself as pre- 
sented by her executive and legislative forces, and great States, 
larger in populetion, far more powerful in the resources of 
modern wealth than most nations living when the Republic was 
born, but great corporate beings, spanning continents and oceans 
with their traffic, representing millions of wealth and employing 
vast numbers of servants, appear at this bar as suitors or defend- 
ants. These imperial powers are to be encountered by imperial 
restraints. No other force than that of law will be able to curb 
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them. No law can restrain them or secure the rights of the 
people against them that is not expounded by a court in whom 
the public have implicit confidence. This confidence it is the 
duty of the American Bar to maintain and to inculcate. 

The court can never be the instrument of tyranny or injustice. 
That if it occur will right itself. The legislative power, obedi- 
ent to the will of a free people, will check and correct such ten- 
dencies. So long as the court maintains the confidence of a free 
people even while it resists the transitory passions of the hour 
so long the people’s rights will be secure. When the judge 
ceases to be independent justice will cease to be supreme. 

Mr. Gladstone said in a well-known paper: ‘*‘ The American 
constitution is, so far as I can see, the most wonderful work 
ever struck off at a given time by the brain and purpose of men. 
It has had a century of trial under the pressure of exigencies 
caused by an expansion unexampled in point of rapidity and 
range ; and its exemption from formal change, though not entire, 
has certainly approved the sagacity of the constructors and the 
stubborn strength of the fabric.’ This has doubtless become 
the opinion in substance of the most thoughtful students of 
political science the world over. The two elements to which the 
constitution of our country owes this distinction are the Senate 
and the Supreme Court. This great tribunal which keeps the 
forces of State and Nation alike within their appointed bounds 
must depend for its authority upon the respect aud confidence 
of the people. That respect and confidence of the people must, 
in my judgment, depend upon the influence of the legal profes- 
sion. A court which has their support will endure. <A court 
which fails of their support will perish. It is well, therefore, 
surely, that the members of the legal profession carefully con- 
sider whether the great power of holding the acts of the popular 
will, as expressed in legislation, invalid as repugnant to the 
constitution of the United States has been thus far exercised 
wisely, conscientiously and for the public good; whether these 
great judgments have been in favor of justice and liberty and 
not in restraint of them. Let us take a brief review of the exer- 
cise of this power from the beginning. 

Certainly, the power of the Supreme Court to declare void 
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acts of the national legislature which it should deem in con- 
flict with the constitution, a power of which Jefferson was so 
jealous, cannot anywhere be claimed ever to have been an undue 
or a dangerous restraint on the power of self-government. Still 
less, it seems to me, ought Virginia, with the known opinions of 
the majority of her people, to feel aggrieved with the instances 
in which that power has been exercised. I doubt whether many 
Virginia lawyers will be found who, with the single exception of 
the case of the Income Tax, will not agree that in every in- 
stance the Supreme Court of the United States has been right. 
There have been but fifteen cases in a hundred and ten years in 
which the court has held acts of Congress unconstitutional. 
For the first eighty years there was but one which determined 
questions likely to excite serious political conflict. That was the 
Dred Scott case. 

For the first seventy-five years there was but one case in which 
an act of Congress was held invalid as being repugnant to the 
constitution. That was Marbury and Madison, where the court 
held the thirteenth section of the Judiciary Act inoperative so 
far as it attempts to grant to the Supreme Court power to issue 
writs of mandamus in cases where the constitution confers no 
original jurisdiction on the court. 

The majority of the court in the famous Dred Scott case, how- 
ever, denied the power, which had been exercised by Congress 
before that time, of prohibiting slavery in the territory north 
of the Missouri Compromise line. But the determination of that 
point was not necessary to the decision, which was that the 
court below had no jurisdiction. 

Since the war there have been fifteen cases in which acts of 
Congress have been held repugnant to the constitution. 

Collector v. Day, decided at the December Term, 1870,' holds 
that it is not competent for Congress to impose a tax upon the 
salary of a judicial officer of a State. This decision only limits 
by construction the general phraseology of an act of Congress, 
holding that it cannot apply to the salary of a State officer, and 
should therefore, hardly be included among those decisions 
which hold acts of Congress unconstitutional. 


111 Wall. 113. 
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United States v. Dewitt,’ holds an act of Congress declaring it 
a misdemeanor to mix for sale naphtha and illuminating oil un- 
constitutional, as being a police regulation relating exclusively 
to internal trade of the State. 

Gordon v. United States,? which holds unconstitutional the 
statute of March 3, 1863, so far as it authorizes an appeal to 
the Supreme Court from the Court of Claims in cases where that 
court acts wholly as an auditor or assessor reporting its decisions 
to Congress. 

Callan v. Wilson,? which limits the general language of the 
statute defining the jurisdiction of the Police Court of the Dis- 
trict of Columbia. 

United States v. Fox, which holds a provision unconstitutional 
which declares that every person respecting whom proceedings 
in bankruptcy are instituted who within three months before 
their commencement obtains goods upon false pretenses shall be 
punished by imprisonment, on the ground that an act not an 
offense when committed cannot become such by a subsequent 
independent act with which it has no connection. 

United States v. Steffens,® which holds the statute of 1876 
concerning trade-marks unconstitutional, as not limited to trade- 
marks used in international or interstate commerce. 

Boyd v. United States,® which holds the statute of June 22, 
1874, unconstitutional so far as it authorizes a court of the 
United States to require the defendant in revenue cases to pro- 
duce his private books. 

United States v. Railroad,’ holding a statute taxing bonds of 
municipal corporations unconstitutional. 

None of them deals with questions about which different 
political parties or different sections of the country are likely to 
be in conflict. Part of them only deal with questions of great 
general interest, and in all of them the decision of the court, I 
suppose, has met with universal acquiescence. These cases are 
eight in number. 


19 Wall. 41. 


5 10 Otto, 82. 
2 2 Wall. 561. 6 116 U. S. 616, 
3 127 U.S. 540. 717 Wall. 332. 


495 U. S. 670. 


660 32 AMERICAN LAW REVIEW. 


There remain six cases dealing with the legislation of the dis- 
turbed period which followed the war, to wit: — 

United States v. Harris,' where Section 5519 of the Revised 
Statutes is declared unconstitutional on the ground that Congress 
has no power to pass a law punishing citizens of the States for 
conspiring to deprive other citizens of the equal protection of 
the laws of such States. 

United States v. Reese,? which holds sections 3 and 4 of the 
Act of May 31, 1870, beyond the limit of the Fifteenth Amend- 
ment to the constitution and unauthorized, as not confined in 
their operation to unlawful discrimination on account of race, 
color or previous condition of servitude. 

The Civil Rights Cases,*? which hold the first and second sec- 
tions of the Civil Rights Acts unconstitutional. 

Ex parte Garland,‘ which holds a law unconstitutional which 
provided that no person should be admitted to the Bar of the 
Supreme Court without first taking an oath that he had never 
borne arms against the United States, as being ex post facto and 
partaking of the nature of a bill of attainder. 

Justices v. Murray,’ which holds the statute of March 3, 1863, 
providing for a retrial in the Federal court of facts tried by a 
jury in the State court unconstitutional. 

United States v. Klein,® which holds the statute of July 12, 
1870, null and void, providing that the acceptance of a pardon 
shall be exclusive evidence of the acts purporting to be par- 
doned, as invading the powers both of the judicial and executive 
departments of the government. 

These decisions, six in number, are all in which the court have 
held unconstitutional acts of Congress in pursuance of the policy 
of the dominant party in regard to what is called ‘* reconstruc- 
tion.”’ 

This summary comprehends every case from the foundation 
of the government in which the national legislative power has 
been held in check by the Supreme Court, with a single excep- 
tion, which I shall speak of presently. The disturbed period 


1 106 U.S. 629. 44 Wall. 105. 
2 2 Otto, 214. 5 9 Wall. 274. 
3109 U.S. 3. 6 13 Wall. 128. 
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which followed the breaking out of the war required the legisla- 
tive authority of the country to follow paths hitherto untrod. 
Three amendments were added to the constitution, all born 
of the necessities and of the excitements which attended an 
armed conflict and the enfranchisement which was its result. 
It was to be expected that in dealing with exigencies which the 
generation that framed the constitution never anticipated there 
might be wide differences of opinion among the most learned 
jurists as to the extent to which its power should be found to be 
flexible and adapted to new conditions. 

In each of these cases, it is to be noted, the court held uncon- 
stitutional the legislation of the political party to which a 
majority of its members belonged, — the party to which that 
majority had owed its appointment. In that way the political 
policy desired by a majority of the people lately victorious in a 
great civil conflict was frustrated aud baffled. The self-govern- 
ment of States lately engaged in an armed conflict with the 
government of the United States was preserved. 

In United States v. Harris,’ there was but one Democratic 
judge, Field, and but one Southern judge, Woods. Every one 
of the judges was appointed by a Republican President. 

In United States v. Reese,’ there was no Southern judge, and 
but two Democratic judges, Field and Clifford. All but Clif- 
ford were appointed by a Republican President. 

In Ex parte Garland,’ there were four Democratic judges, 
Nelson, Grier, Clifford and Field. 

In the Civil Rights Cases,‘ there was one Democratic judge, 
Field, and one Southern judge, Woods. All the court were 
appointed by a Republican President. 

In Justices v. Murray,® there were four Democratic judges 
and no Southern judge. All but two were appointed by Repub- 
lican Presidents. 

In United States v. Klein,® there were four Democratic judges 
and no Southern judge. All but two were appointed by 
Republican Presidents. 


1 106 U. S. 629. 4109 U. S. 3. 
22 Otto, 214, 5 9 Wall. 274. 
3 4 Wall. 105. 13 Wall. 128. 
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I have not time to deal with the cases in which the Supreme 
court of the United States has held the laws of the States to 
be in conflict with the national constitution. They are more 
than a hundred in number. In general, they may be reduced 
to three classes: — 

First. Cases in which the State has undertaken to inv wade the 
national domain of legislation, or of taxation. 

Second. Cases where the State legislation has invaded the 
safeguards established by the amendments to the constitution, 
which are in the nature of a Bill of Rights, or securities for 
personal liberty. 

Third. Cases where the State legislation violates the provis- 
ions of section 10 of the first article of the constitution, which 
enacts that no State shall pass any ex post facto law, or law 
impairing the obligation of contracts. 

I think I may affirm, without danger of challenge or contra- 
diction, that these decisions have, in general, the approbation 
of the legal profession, and that the people are satisfied with 
them. 

I think, therefore, that I may confidently appeal to my audi- 
ence to agree with me in saying that the great powers given by 
the constitution of the United States to the Supreme Court have 
been in favor of liberty and of popular self-government, and not 
in restraint of either ; that the great principles andrules of pub- 
lic policy to which Virginia has held from the beginning have 
found, on the whole, their strength, their safety, their support, 
in the court to which she has contributed so many shining lights, 
and which has found so much guidance, illumination and instruc- 
tion in every generation from her famous and most illustrious 
Bar. Are you, on the whole, glad that in the hundred years 
which followed the adoption of the constitution, that in the 
thirty years which followed the last war, you were not left to 
the unchecked and unrestrained legislative control of a numerical 
majority? 

I suppose there is but one of these decisions which is not in ac- 
cord with your opinion, which is the opinion of Virginia. So when 
I declare that the power of our great tribunal to keep the legislative 
power within its appointed bounds is a power in aid of liberty 
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protected by law, has been wisely exercised from the beginning, 
and that in every case from the beginning the court have been 
right, have done what the framers of the constitution would 
have done, what the people who accepted the constitution would 
have dene, what the great Virginians of the elder day would 
have done, what Virginia herself then and always would have 
done, —I am sure, I believe, of your unanimous assent, save so 
far as it is to be qualified by your opinion in regard to a single 
case. Do not impute to me the presumption or the folly of re- 
opening the argument upon the Income Tax Cases on an occasion 
like this. I freely conclude the great weight of the argument 
upon the other side, which has convinced so large a minority of 
the court and so many of the great minds of the profession of all 
parties North and South. Indeed, though not myself agreeing 
with it, 1 regard the argument of Mr. Attorney-General Olney 
in support of the validity of an income tax as one of the most 
masterly in the history of jurisprudence. Your own eminent 
senior Senator, whose fame as a lawyer is the pride and the 
honor of the Bar of the whole country, is, as you and I well 
know, of that way of thinking. 

But there are two or three considerations which may, perhaps, 
lead you to think the decision of the Income Tax Cases less 
surely a public calamity than is sometimes supposed. 

Let us admit that the decision of the majority of the court in 
the Income Tax Cases was all wrong. Are there not still some 
considerations which, perhaps, may lead us to deem it not only 
less surely a public calamity than is sometimes supposed, but 
also to think that the conclusion of the majority is one which 
great jurists, looking with a single eye for the law without fear 
or favor, without the desire to please or the dread to displease 
anybody, familiar with the history of the formation of the con- 
stitution, familiar with the public opinion which accepted it, 
paying reasonable regard also, so far as is fitting, to considera- 
tions of public convenience, which might well be supposed to 
have been in the minds of the framers of the constitution, 
might honestly and reasonably, even if mistaken, be supposed to 
arrive? First. I should like to ask the conscientious American 
lawyer, before condemning that great tribunal, which otherwise he 
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will concede to be the chief civic ornament and glory of his coun- 
try, to read the contemporaneous history and to ask himself if he 
believes that any single State would have adopted the national 
constitution if it had been believed that the central power would 
ever be permitted to invade this domain for the purposes of taxa- 
tion? Is there any fair ground for finding it as an historical 
fact that the framers of the constitution said to the States, in 
this clause, which we all agree might have been and should have 
been more clearly expressed: ‘* Give us duties on imports; give 
us the proceeds of the sales of public lands; give us excises, and 
you may keep taxes for State purposes. Or, if there shall be a 
great national exigency such as war, where the government needs 
something more, then, according to our great doctrine of liberty, 
taxation and representation shall go together. The vote that 
spends and the purse that pays shall be in the same proportion.” 
Dr. Franklin, as you know, had just proposed that in all appro- 
priations and dispositions of money to be drawn out of the gen- 
eral treasury, and in all laws for supplying that treasury the 
delegates of the several States ‘‘ shall have suffrage in proportion 
to the sums which their respective States do actually contribute to 
the treasury.’’ May it not fairly be considered that everybody, 
or nearly everybody, agrees that a tax upon land is a direct tax, 
and that a tax upon the income of land cannot be levied by a 
power that cannot tax the land itself? And that, therefore, great 
injustice and inequality and disproportion of burden must exist 
under a system where the income of the great landholder, the 
Astor or the Sears, is to be exempted and the earnings of the 
professional man or the mechanic is to pay? May we not also 
profitably reflect that it is likely to be found highly oppressive 
and inexpedient that the two authorities shall be found taxing 
the same thing at the same time, and that if the taxing power of 
the United States keep off that field and domain it is left open 
to the several States who can make such arrangements as they 
think fit so that the wealth of the country will be compelled to 
pay its just and equal share of the public burdens? More and 
more as the States grow in wealth their objects and necessities 
for taxation will increase. I suppose that the aggregate of 
State, county and local taxation in this country must consider- 
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ably exceed that of the general government. The total tax in 
my own State for State, county, city and town purposes con- 
siderably exceeds thirty million dollars, of which ninety-one per 
cent is levied for municipal purposes. Then it may perhaps give 
us some little comfort when we reflect how odious an income tax 
has always been found. Disraeli has declared that the English 
income tax was a most odious burden which fell with greatest 
weight on what he called the lower middle class. It was the 
first of our war taxes to be abandoned by an almost universal 
consent. So long as human nature remains unchanged so long 
an income tax will give rise to evasion, subterfuge and perjury. 
You have tried it in Virginia, perhaps with better fortune than 
they have had elsewhere. There are but four American States 
of whom your State and mine are two, that are willing to toler- 
ate it. And the burden and inconvenience of such a tax must 
infinitely increase when it is exacted by a central power which 
cannot deal intelligently with local conditions or make suitable 
exemptions, and where the final power of deciding all questions 
is to be exercised hundreds or thousands of miles away. But, 
as I said, I am not here to debate the constitutionality of the 
income tax. I am only to insist that whether our great tribunal 
have erred in one particular they have, in general, been in 
accord with the best opinion of the country, and with the best 
opinion of Virginia. 

The court is the shield of the minority and the shield of the 
citizen; the maintenance of its authority is in the last resort to 
prevent us from becoming instead of a constitutional government 
the government of a pure and unchecked majority, to go surely 
and speedily the way of the empires and the republics of the 
past. 

There is the moral of all human tales, 

’Tis but the same rehearsal of the past, 

First freedom and then glory — when that fails 
Wealth, vice, corruption, barbarism at last, © 


And history of all its volumes vast 
Hath but one page. 


Certainly we must agree that the Supreme Court of the United 
States has scrupulously kept itself aloof from political contro- 
versy and kept off the domain which belongs to the political 
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power of the country. It would have been intolerable had it 
been otherwise. An unchecked tyranny practiced by courts 
under the pretense of administering justice would be a form of 
oppression hard to be borne anywhere, impossible to be borne 
by the genius and the spirit of our free people. There have 
been a few persons, — such persons are not now, I think, very 
numerous, — who agree with the opinion which Mr. Jefferson 
expressed under the excitement of his controversy with Chief 
Justice Marshall, that it never was intended that the Supreme 
Court of the United States should have authority to declare void 
the attempted exercise of legislative power on the ground that 
it was in conflict with the constitution. But I suppose with 
few and rare exceptions all thoughtful students and patriotic 
Americans are glad that the constitution has been so interpreted, 
and are glad also that the necessity for this judicial interposition 
has been so infrequent and that the court has been so sparing 
and scrupulous in the exercise of this great power. If we look 
at this judicial power not as it bears upon immediate and tem- 
porary and fleeting conditions, but as it affects the steady, per- 
manent and slow growth of the country, we shall find that the 
effect of the declaration by the court that an attempted exercise 
of the legislative or executive power is a violation of our written 
constitution is only to require pause, reconsideration, slowness 
of procedure in accomplishing what the popular will shall desire. 
The permanent, settled will, the sober second thought of a 
great people, will make its way in the end either by changing 
the constitution or by changing the construction. 

Fourth. The lawyer should study the law with the constant 
purpose to do what he can to amend and perfect it. Every 
State and Territory, and nearly every county should have its Bar 
Association whose function should be not only to maintain good 
fellowship, to preserve the highest standard of professional 
honor, learning and capacity, but also to make its powers felt in 
the amendment of jurisprudence and in keeping the law con- 
stantly abreast of the growing needs and the intelligent public 
settlement of the country. But in this matter the ten volumes 
of the State Bar Association of Virginia furnish abundant 
evidence that you require no advice and need no spur. 
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God forbid that anything should so change the temper of the 

American people as to destroy that healthy and eager discon- 
tent, alive to existing evil, constantly yearning for an ideal per- 
fection always to be approached if never to be attained. This 
isthe secret of greatness andof glory. But we need to be taught 
the lesson of which the American lawyer is the best possible 
teacher, — that everything which is permanent is of slow growth. 
The mushroom which grows in a night perishes in a day, while 
the oak slowly adds ring to ring through its centuries of life. I 
hope that our people will be taught this lesson by the American 
Bar, especially in dealing with their constitution. We may make 
changes of mere mechanism like that which grew out of the 
contested election between Jefferson and Burr; we may make 
new securities for individual right like those which followed 
immediately after the adoption of the constitution and those 
which followed the war. But let us hold fast to the sub- 
stance of this wonderful structure the like of which the world 
never yet saw and the equal of which it is not likely to see again 
until the experience not of a year, not of a Presidential term, 
not of a single generation but at least of a century has demon- 
strated that it has failed. 

In submitting what I have had to say to the considerate judg- 
ment of the Bar of Virginia I have spoken freely and plainly as 
is due to my own self-respect and as becoming one speaking to 
such an audience. I have spoken in behalf of a tribunal whose 
constitutional judgments upon the greatest questions with which 
it has ever had to deal have overthrown, baffled and brought to 
naught the policy in regard to the great matter of reconstruction, 
of the party to which I myself belong and the school of politics 
in which I have been trained and which, I suppose, was also 
that of a majority of the American people. I submit. I 
believe that the example of such submission is better and 
promises more for the continued life of the Republic than any 
party success or than the prevalence of any special policy. The 
life and the glory of this country are to depend not on armies 
or navies, not on wealth, not on victory, not on empire, not on 
commerce, not on numbers, but upon the sentiments which 
govern the individual citizen, — above all, on the sentiment 
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which it is the function of our profession to inculcate, — that of 
obedience to law. The one most sublime thing in the Universe, 
except jts Creator, is that of a great and free people governing 
itself by a law higher than its own desire. In that sublime 
pathway it was the function of Virginia to be the leader in the 
early days. That leadership may still be hers. Whatever may 
be the influences that determine the future of a great State the 
strongest of all is its own history. The Virginian youth, bred 
to the contemplation of her mighty past and to form himself 
upon the great models she has furnished in every generation, 
can secure for himself and for her a power over the future of 
the Republic to which her own past alone can furnish a parallel. 
What Virginia helped win for us, what Virginia helped build 
for us, let Virginia defend for us, let Virginia preserve for us. 
And the leader of three millions shall be the leader of a hundred 
millions. 


AGGRESSIONS OF THE FEDERAL COURTS. 


AGGRESSIONS OF THE FEDERAL COURTS.! 


‘‘] was somewhat startled to find on yesterday morning that our excellent 
president had been the victim of some Iago, doubtless, who has instilled into 
his mind all unconsciously to him, perhaps, a little jealousy of the noble system 
of which I am an unworthy member—a system which I think is as pure and 
spotless as the charming Desdemona herself. I trust that he will not long 
remain in the category of those who are described by the poet when he says:— 
“< ¢ What damned moments counts he o’er, 
Who dotes yet doubts, suspects 
Yet fondly loves.’ ”’ 

— Federal Judge Speer’s comment, July 8, 1898, to the Georgia Bar Associa- 

tion, on the within address of its president. 


“Othello’s record has been dug up in Venice by a scholar named Cesare 


Augusto Levi. He has discovered and proved by documentary evidence (whica 
the London Telegraph accepts) :— 


“ First. That Othello did not kill his Desdemona. 
“Second. That her name was not Desdemona, but Palma. 


“Third. That she was not an abused lamb, but no better than she should 
be, if one-half as good.”’ 


— Literary Digest of July 9, 1898, page 43. 


The Federal judiciary is a natural and, from one point of 
view, a necessary element in our Federal government. 

And yet not every Federal government possesses Federal 
courts. The kingdom of Great Britain and Ireland with the 
empire of India and several British provinces form the British 
Empire; but England, Scotland, Ireland, Canada, Australia, 
India, has each its separate courts, and there is no court with 
jurisdiction over the British Empire. Prussia, Saxony, Bavaria 
and other German kingdoms have united into one German con- 
federated empire, but there is no imperial German court to 
construe the statutes of the Imperial Parliament. 

In fact, so nearly unquestioned is now the power of the Fed- 
eral judiciary to annul a State or Federal statute on the ground 


1 The annual address before the 


by the President, John W. Akin, of 
Georgia Bar Association, July 7, 1898, 


Cartersville, Georgia. 
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of its unconstitutionality, that we sometimes forget that this is 
the only judiciary in the world at any stage of its history which 
has the power to thus blot a country’s laws from her statute- 
books. This power was probably not intended to be conferred 
upon the Federal judiciary by the majority of those who framed 
the constitution. Indeed, when the Federal courts first exer- 
cised this power and declared it rightful, very many of the best 
and wisest looked upon it as an usurpation ultimately fatal to 
free government, while Thomas Jefferson, then in the mellow 
wisdom of old and honored age, declared that it ‘* placed the 
people under the despotism of an oligarchy.”’ 


Tue REsIpENCE oF ULTIMATE Power. 


In every government ultimate power must reside somewhere, 
In England, it is in the Parliament; for its power to pass laws 
is supreme and no court can declare them void or illegal. In 
Russia, it is in the Tsar; for his will is the only law and the 
imperial ukase can neither be disobeyed nor questioned. 

In the United States, where resides this power? In the peo- 
ple, we might say, accustomed as we are to think of the citizen 
as the sovereign. But let us see. The people of the State choose 
their legislature which makes their laws. These laws may be 
sanctioned by the courts of the State. But the Federal judici- 
ary may pass upon them and declare them void because against 
- the constitution of the United States. The people choose their 
national representatives and senators, and Congress may enact 
statutes which the people approve. But the Federal judiciary 
may abrogate these laws and prevent their enforcement if 
deemed contrary to the Federal constitution. The governors 
and the President may desire to execute the will of the people 
as expressed in State and national statutes framed by the peo- 
ple’s chosen agents. But the Federal judiciary may set aside 
these statutes, and prevent the State and national executives 
from enforcing them. Changes may be attempted in the fund- 
amental law of the land, and a majority in the legislatures of 
three-fourths of the States may ratify constitutional amend- 
ments passed by Congress in order to carry into effect the un- 


AGGRESSIONS OF THE FEDERAL COURTS. 671 


doubted will of a vast majority of the people. But the Federal 
courts may declare that these constitutional amendments have 
not been legally passed or may construe them away; and from 
such a judicial declaration there is no appeal. 

The Federal judiciary, therefore, is the sole repository of 
ultimate power in this republic, and the handful of men who 
wield this power may wield it as long as they live and choose to 
do so. For this same judiciary may avoid one of its member’s 
expulsion from power by impeachment by adjudging the im- 
peachment proceedings to have been illegal. And not even 
insanity terminates this power; for, as was once pitifully 
illustrated in our own circuit, a demented Federal judge is still 
the judge. Death is the only brake upon this juggernaut. But 
it is a very slight and fleeting brake; for men who hold office 
for life rarely die, and when they do, their successors promptly 
take their places and the wheel grinds on as before. 

It may be conservatively said that no greater power has ever 
been vested in any officials or in any department of any govern- 
ment than is now exercised by the Federal judiciary. It is, 
therefore, of the utmost importance that these powers should 
be exercised with the greatest caution and that the public at 
large should keep upon the possessors of such power an eye 
jealous of the first encroachment upon liberty. 


Score OF THIS PAPER. 


It need hardly be said that a glance at the whole field, even in 
the perspective, in which the modern exercise of this power dis- 
plays itself, would require discussion far beyond the proprieties 
of this hour. It is my purpose to notice only the most striking 
illustrations of the present development of this power. These 
illustrations involve the latest application of the writ of injunc- 
tion by Federal courts to criminal offenses, to interstate com- 
merce, to municipal and State government, and to contempt 
proceedings affecting the personal liberty of the citizen. Only 


a few representative cases will be referred to; but from them 
the drift may be clearly seen. 


f 
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INJUNCTION AGAINST CRIMINAL OFFENSES. 


Nothing in the history of our country’s jurisprudence is 
more remarkable than the growth of what may be termed in a 
sense judge-made law. In no department of judge-made law 
has the growth been wider or more rapid than in the law of 
injunctions as promulgated by the Federal judiciary. For 
instance, it is an ancient principle of equity jurisprudence that 
an injunction will never issue to restrain the commission of a 
criminal offense. Yet this fundamental principle has been 
qualified and modified, if not to some extent overruled, but not 
by statute. In this, as in other instances of the enlargement of 
judicial in the direction of governmental power, the enlargement 
comes principally from the Federal courts.! 

A recent case? contains an exhaustive opinion arguing the 
right and power of the court to enjoin the sale by ‘ scalpers ”’ 
of round-trip railway tickets to the Tennessee Centennial Expo- 
sition. The last head-note states one of the latest expressions 
of judicial amendment to this ancient rule of decision, thus: 
‘It is not an objection to the jurisdiction of a court of equity 
to grant an injunction to protect property rights if the act 
sought to be enjoined is also a violation of the criminal law; 
nor that it might properly be made the subject of criminal legis- 
lation which the legislature has not seen fit to provide.”’ 

There are few criminal offenses which do not affect property 
rights. The husband has a property right in the life of the 
wife outraged and murdered. The land-owner has a property 
right in the buildings fired by the incendiary’s torch. The 
banker has a property right in the money stolen by the safe- 
blower. If an injunction can be granted against the commission 
of any criminal offense on the ground that thereby property 
rights are violated, why may it not for the same reason be 
granted against the commission of every other criminal offense? 


1 Note among other cases, Colum- 2 Nashville, Chattanooga & St. 
bia Athletic Club v. State, 40 N. E. Louis Ry. Co., v. McConnell, 52 
Rep. 914; Shoe Co. v. Saxey, 32S. W. Federal Rep. 65. 

Rep. 110; Stamping Co. v. Fellows, 40 
N. E. Rep. 105. 
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And if this be the law, is not the ancient rule that no man shall 
be held judicially guilty of a crime until his twelve peers have 
so declared him, virtually annulled in favor of a tribunal which, 
in effect, pronounces upon the guilt of the accused by the judg- 
ment of one man upon ex parte proof without the privilege of 
cross-examining witnesses or being confronted by them? Will 
not a little greater stretching, a little further enlargement, of 
this doctrine annul one of those constitutional privileges guaran- 


teed by Magna Charta and embodied in the constitution of each 
one of these sovereign States? 


Courts as ‘‘ PRoMOTERS.”’’ 


It is noticeable that the exercise of the power of injunction is 
placed by this case partly upon the fact that the Tennessee 
Centennial Exposition is a quasi-public work. The court de- 
clares that *‘ the national and State character of the exposition, 
its public importance, and the fact that its success is at stake, 
are matters proper to be taken into consideration as factors 
moving the court to some extent to the exercise of its discre- 
tionary power to grant an injunction.’’ In the first paragraph 
of the opinion it is admitted that ‘* the remedy now sought, if 
granted, will constitute a new application of the injunctive 
process of the courts.’’ We shall see that in the cases enjoining 
strikes and the quitting of service by railroad employés the 
courts take into consideration the fact that the corporation 
whose service is to be protected is a public servant. We also 
see in this last case another step in the same direction, —a step 
which is on the same line but a very distinct departure from 
the reasoning of the older cases. The railroads in this decision 
got the relief by this admittedly ‘‘ new application of the injunc- 
tive process of the courts’’ because, by giving reduced rates, 
they are aiding in the success of a public enterprise — an expo- 
sition — which, not because it is a public carrier, not because it 
is charged with any duties to the State, but because the pubtic 
enterprise will be quickened, should therefore be fostered by the 
courts. If Thomas Jefferson were alive he might, in the inno- 


cence of his democratic heart, wonderingly ask what business it 
VOL, XXXII. 43 
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is of the courts to make a new departure in the law of crime 
and injunction in order to benefit public enterprises ? 


A Basic State Rieut ATTACKED. 


One of the most fundamental powers of the State is its right 
and duty to try the violator of its criminal laws and to deter- 
mine his guilt or innocence by the State’s law and in the State’s 
forum. Nagle’s case was an innovation upon this apparently 
irrefutable doctrine and a startling assumption by the Federal 
courts of a power denied to them by the basic spirit of our 
national union. Public sympathy with Nagle because he pro- 
tected the life of a judge endangered by a disappointed suitor 
has obscured the significance of that decision. In its last analy- 
sis, however, the State courts are prohibited from trying a man 
accused of murder because the accused committed the homicide 
upon one who was supposed to be about to assault a Federal 
judge. Jefferson thought that the Federal judges were neither 
better nor worse than other men, but the Supreme Court of the 
United States by this decision attaches greater importance to 
their personal safety than to that of State governors, State 
judges, etc., and to effect that safety stretches the statute beyond 
the widest conception of its office and establishes a precedent 
which has already impeded the States’ enforcement of their 
criminal laws and will continue to do soin future. Witness the 
Nobles case in which a heartless wife procured the cold-blooded 
murder of her husband. The jury promptly convicted her of 
murder in the first degree, and the State courts more than once 
approved the verdict and sentenced her to death. By resorting 
to the Federal courts delays were secured, until finally, by a 
mistaken application of mercy which was an injustice to the 
public, the red-handed murderer escapes the gallows, the people 
lose faith in penal justice, and another argument is silently but 
powerfully written in the public heart in favor of lynch law. 


MonrcipaL GOVERNMENT BY FEDERAL INJUNCTIONS. 


That a court should direct or control any department of State 
or municipal government is contrary to the genius of American 
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institutions. And yet in numerous cases the Federal courts 
have of late practically assumed and exercised functions which 
are properly within the domain alone of city government and 
municipal discretion. For instance, at the suit of a street rail- 
way mortgagee, a city was enjoined from constructing a sewer 
which the city government had deemed necessary to the health 
and comfort of the people. So, a city was enjoined from 
removing railroad buildings and tracks in order to open a new 
street which, in the exercise of its municipal discretion, the city 
government had decided upon as necessary to the welfare and 
development of the city.? So, the destruction by the city 
officials of a wooden building within fire limits was enjoined 
although deemed necessary by the municipality to the protection 
of its citizens from fire.? These are sample Federal decisions 
pointing, practically without exception, in only one direction. 

When we remember that the construction of sewers, the 
opening of streets and protection from fire, are municipal 
powers almost universally exercised and of unspeakable impor- 
tance, we can appreciate the significance of the decision which 
put it in the power of one man, though a Federal judge, to 
thus assume and exercise powers of municipal government which 
are supposed by the principles of fundamental law to be vested 
only in the discretion of public servants chosen by popular 
suffrage and holding their office by the will of the people. 

The effect of Federal injunctions upon municipal govern- 
ment and street railways is illustrated in the conflict between the 
Federal court and the State courts of Indiana on the famous 
Indiana statute providing that in cities of 100,000 inhabitants, 
street railways should be restricted to a maximum fare of three 
cents. The Federal court held the statute contrary to the con- 
stitution of Indiana. The Supreme Court of Indiana declared it 
constitutional. Here was a conflict of authority between the 
State and Federal courts on the State constitutionality of a State 
statute. Remembering the general rule that Federal courts 


1 Clapp v. City of Spokane, 53 Fed- 
eral Rep. 515. 

2 Southern Pacific Ry. Co. v. City 
of Oakland, 58 Federal Rep. 50. 


8 Northern Pacific Ry. Co. v. City 
of Spokane, 52 Fed. Rep. 428. 
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follow State courts in the construction of State statutes, the 
average lawyer would be surprised to know that in this instance 
the Federal court by its injunction prevented the city and State 
authorities from enforcing the State law as construed by the 
State Supreme Court. In other words, the Federal court abro- 
gates the judgments of the highest court of a State, not upon 
any Federal question but simply on the construction of a State 
statute under a State constitution. 


Is Tu1s CAsE PROPHETIC? 


One case! is of special interest to Georgians and particularly 
to the citizens of Georgia’s magnificent capital city. But it is 
of interest also to all citizens everywhere who believe first, in the 
right of the municipal government to control traffic on its streets, 
and second, in the duty of every municipal government to see 
that its citizens are protected against unreasonable charges for 
transportation over public highways bought, paved and cared 
for by the citizen tax-payer’s money. A street car company 
mortgaged its property to a trust company — a foreign corpora- 
tion. For this reason, the State courts are practically denied 
jurisdiction, because this foreign corporation resorts to the Fed- 
eral court as foreign corporations almost always do. The con- 
sequence is that the State courts cannot determine the rights, as 
fixed by Georgia’s laws, of many thousands of Georgia citizens 
with reference to street car traffic. The Federal court, at the 
instance of a foreign corporation which has no interest in 
Georgia’s citizens except to collect the largest revenue from 
them, undertakes to determine what the Georgia legislature 
meant in its grant of power to the city of Atlanta, and all 
Georgia courts are silenced by this exercise of Federal power. 

In this case, two questions are made: first, whether the city 
had the power to pass an ordinance requiring street car com- 
panies to issue transfer tickets to passengers traveling over more 
than one of its several lines owned and operated by the same 
company; second, whether, if the city had such power, such 
ordinance was reasonable. 


1 Old Colony Trust Co. et al. v. City of Atlanta et al., 83 Fed. Rep. 39. 
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A Dancerovus Power. 


It may not be unprofitable to advert to the danger of 
allowing the courts of the country to virtually legislate 
in determining the reasonableness or unreasonableness of 
municipal ordinances. Though the courts have the power 
to determine a municipal ordinance so unreasonable as to 
be void, it is yet a tremendous power and one which 
might be used to practically destroy the power of State and 
municipal legislative bodies. Thus, a municipal body elected by 
the votes of the people, to carry out the wishes of the people, 
passes a law in the interest of the people, which is sanctioned 
by the approval of the people. The vast majority of reasonable 
men may believe that law to be reasonable. Yet it is within the 
power of the Federal court, in the selection of whose members 
the people have no direct voice, who hold their office for life 
without any opportunity to the people whose lives, liberty and 
property are in their hands to replace them by others thought 
to be more worthy, to annul this expression of the popular con- 
science by declaring it to be unreasonable. From this decision 
there is no appeal to the ballot box —the ultimate tribunal in a 
free government. The power to annul statutes at discretion is 
the legislative power of an absolute monarch. We can now 
appreciate the forebodings with which was received by many 
patriots of that day the first decision of the Supreme Court of 
the United States affirming the power of the Federal judiciary 
to invalidate an Act of Congress on the ground of its unconsti- 
tutionality. They considered it an overthrow of one of the foun- 
dation principles of this republic, namely, the independence of 
the co-ordinate departments of government. And this recalls 
Andrew Jackson and his declaration that the decisions of the 
Supreme Court of the United States on the validity of national 
legislation were binding upon the executive only as argument. 
They might persuade but could not compel, said he.!. While 
we may not agree entirely with this old lion-hearted, iron-willed 
man of the people, we may well pause to consider the insidious 


1 See Division and Reunion, p. 83-84. 
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danger which lurks in this power — a power greater than that 
of the Tsar of all the Russias or the War-Lord of Imperial 
Germany. 


Tue Court as Mayor AnD ALDERMEN. 


In this case, however, the reasonableness of the ordinance 
was not determined, because the court denied the city’s power 
to pass the ordinance. Lawyers might differ upon that question. 
Many people might believe that the legislative enactment that 
‘*the rates of fare and freight upon said railroad shall be sub- 
ject to the approval of the mayor and city council,’’ and that 
the city council might pass ** every by-law, ordinance and regu- 
lation it may deem proper for the peace, health and good govern- 
ment of the city,’? gave ample power to the city to require a 
street railway company, owning and operating several different 
lines, to transport its passengers from one side of the city to 
the other at one fare. But it is not the purpose of this paper 
to discuss the technical correctness of that decision. 1 merely 
invite the attention of Georgia lawyers to the fact that this is a 
signal illustration of government by Federal injunction in 
Georgia. The Federal court by this decision exercises a func- 
tion which, as admitted by the decision itself, is within the 
domain of the municipal government of Atlanta should the 
legislature see fit to put it there. 

We shall see whether a future legislature will give to the city 
of Atlanta the express power to thus regulate street car fares. 
But supposing that such power is so clearly given as to prevent 
its being construed into ‘‘ innocuous desuetude,’’ and suppos- 
ing that the Atlanta City government should pass the ordinance 
thus empowered, would not the street railway company, either 
in its own name or in the name of a non-resident corporation 
trustee for the bondholders, resort again to the Federal courts 
and raise the question involved in the decision in the Nebraska 
case? That decision and its consequences are referred to in 
another part of this paper. It will be remembered that the 
power is there claimed for the Federal court to decide whether 
freight rates fixed by State statute are sufficient to pay a fair 
income upon the value of the investment. In other words, the 
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Federal court and not the legislature or the municipal govern- 
ment of Atlanta will determine what are proper charges for the 
transportation of street car travelers, and the Federal court will 
become guoad hoc the mayor and council of the capital city of 
Georgia. 


Tue Root or Many EvIizs. 


Nearly all the cases in which Federal courts have assumed 
arbitrary powers of government have been made possible by the 
doctrine that the foreign corporation is a citizen within the 
meaning of the Federal constitution and that its legal residence 
is in the State which chartered it. I speak of it as an assumption 
of jurisdiction ; for no statute gives them this power, and the 
Supreme Court of the United States at first denied it. It was 
by judge-made law, in the shape of a reversal by the Supreme 
Court of its own decision, that Federal courts now entertain 
jurisdiction of a corporation chartered by another State, though 
all of its business may be done, and all of its stockholders reside, 
and all of its property be situated, in the State where the Fed- 
eral court sits. From this assumption of power have flown 
hardships innumerable upon many thousands of suitors who are 
thereby compelled to leave the county where they reside and 
where they were injured, and go to a distant city to try cases 
removed thither to the Federal court by a railroad company who 
got its charter from another State. From this, too, has come 
that brood of railroad receiverships which have in some instances 
scandalized the administration of justice and made the Federal 
judiciary the object sometimes of public suspicion. Such 
receiverships practically confiscate many honest debts, delay or 
defeat justice, and, by compelling the injured party to intervene 
before a master in the equity suit in which the receiver was 
appointed, deny the right of trial by jury. We all remember 
the Wabash Receivership case, and how, by his refusal to per- 
mit the customary abuses of legal procedure and to yield to the 
customary demands of railroad wreckers, the late Judge Gresham 
provoked the enmity of powerful railroad influences — an enmity 
which followed him to his honored grave. 

This law, made by the Federal courts, is wrong. It is un- 
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American, it is un-Anglo-Saxon, it is Russian, to transfer the 
trial of cases from the vicinage in which the parties live and the 
cause of action arises. No corporation should have the right, 
simply because it is chartered by another State, to defeat the 
rights of a citizen to compel justice from that corporation in 
the courts of the State where it in fact resides and does busi- 
ness. If it be really a foreign corporation, it is in one sense an 
alien; and no sovereign State should permit an alien, and espe- 
cially an artificial creature without moral responsibility, to come 
within her borders and refuse to submit to her courts as to rights 
and wrongs beginning and ending within the State. The State 
and, if necessary, the national legislature should make submis- 
sion to State courts a condition precedent to the right of a for- 
eign corporation to do business within the State; and the statute 


should be so plainly written that no court could repeal it by 
construction. 


INTERSTATE COMMERCE AND FEDERAL Courts. 


It was in the public hope and very largely in the public expec- 


tation that, with the enactment of the famous long-and-short-haul 
law and the establishment of the Interstate Commerce Commis- 
sion, the country had secured relief from railroad favoritism by 
discriminations in freight tariffs. I need not give even a resumé 
of the decisions on this law. It is sufficient to say that, a few 
years ago, some decisiuns were made which revived hope in the 
breasts of all who believed that justice as well as sound public 
policy demands the enforcement of the long-and-short-haul law 
in the spirit in which the public desired and expected its con- 
struction and enforcement. Recently, however, a batch of 
Federal court decisions has fallen like the proverbial wet blanket 
upon the public hopes. These decisions to a great extent repeal 
the spirit, if not the letter, of the long-and-short-haul law and give 
to the railroads the right to discriminate in favor of the larger 
as against the smaller towns. Two illustrations of local interest 
will illustrate all of the same trend. By a recent decision of 
Judge Speer the merchants of Macon are allowed to buy goods 
cheaper than the merchants of Griffin. By Judge Newman’s 
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later ruling the merchants of Atlanta are given a similar advan- 
tage over the merchants of smaller towns nearer the factories 
from which they buy goods. That is, railroads are allowed to 
charge less freight for hauling goods longer distances to Macon 
and Atlanta than to Griffin and other smaller towns, nearer 
points. 


Appinc To FLAMEs. 


These distinguished Georgian judges may have felt bound by 
precedent to so decide. But whether these decisions, typical of 
their late class, are justified by a technical construction of the 
law, they are contrary to what the vast majority of people be- 
lieve to be the reason, the spirit and the fundamental object of 
the law. If these decisions are, and continue to be, the law of 
the land, one result is as sure as the flight of time: the cities 
will grow relatively larger and the towns relatively smaller. If 
history teaches anything it is that great cities are dangerous. 
Revolutions against despotism do not originate in cities or draw 
therefrom their main strength. Their very compactness of 
population necessitates multiform limitations upon personal 
liberty. Thus the individual gradually becomes accustomed to 
obedience to a superior force and reconciled to a species of servi- 
tude. When a man cannot drink milk or eat meat until an 
officer inspects it, nor laugh or sing hymns as loud as he wishes 
for fear of a police ordinance against noises in the street, he 
loses somewhat of his individuality, and his sense of personal 
freedom is dulled. Accustomed, therefore, to the imposition of 
personal restraint, he cannot realize the gradual encroachments 
of power and is in danger of finally submitting to, or even wel- 
coming, a despotism. In the Revolutionary War the rural State 
of South Carolina sent more than 30,000 troops into the Army 
of Liberty; while the commercial State of New York, dominated 
by the city of New York, sent less than 3,000.1 

But I need not linger upon a proposition so concurred in by 
philosophers and statesmen. Perhaps the city’s ratio of in- 
crease will continue to exceed that of the country’s. But the 


1 Curry’s Southern States, p. 49. 
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laws should not give impetus to this increase. And it is abso- 
lutely true that freight rates determine in a very large measure 
the growth of towns and cities. The press, the pulpit, philoso- 
phers, moralists and publicists, are continually inveighing 
against the rush to the cities. Is it not, to say the least, 
unfortunate that such a powerful department of the government 
as the Federal court is fast becoming should contribute to this 
very evil by the use of a novel, and, in some respects, ominous 
development of the writ of injunction? 


A Fapine 1F not Biastep Hope. 


It is only just to say that public hope in the Interstate Com- 
merce Commission has been almost destroyed by Federal court 
decisions construing the law creating it. And it is not wide of 
the mark to say that these courts have in most recent cases 
strained construction to the point of overthrowing the reason 
and spirit of the law. Witness the ruling that the Interstate 
Commerce Commission has no power to fix freight rates;!a 
ruling which was a great surprise to the mass of the people and 
doubtless to the majority of lawyers, who believe that the 
commission was created expressly for this purpose. By impli- 
cation it is held that the commission possesses no power not 
expressly and clearly given it. Witness also a later decision? 
which denies to the commission the power to obtain from the 
courts a peremptory order to the railroads to observe the com- 
mission’s rules and regulations. Federal courts have frequently 
granted injunctions, both mandatory and preventive, in favor of 
great railroads under the interstate commerce clause of the 
constitution. But they have almost uniformly refused injunc- 
tions against the railroad companies under the same clause.’ 


1 Cincinnati, New Orleans & Texas v. Alabama Midland Ry. Co., 168 U.S. 
Pacific Ry. Co. v. Interstate Commerce 144. 
Commission, 162 U. S. 184, affirmed 3 An exception, in spirit rare but 
and followed in Interstate Commerce _ refreshing, was Judge Speer’s ruling 
Commission v. Cincinnati, New Or- compelling the receiver of the Cen- 
leans & Texas Pacific Ry. Co.,167U. tral R. R. & Bkg. Co. to contract 
8. 479. with locomotive engineers. 
2 Interstate Commerce Commission 
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They enjoin the commission but they too often refuse to enjoin 
the railroads at the instance of the commission. 


A Case or APPALLING Import. 


The latest Supreme Court decision in this connection is start- 
ling.t It holds: — 

1. That a remedy by suit in a State court will not prevent 
relief by injunction of a Federal court. 

2. That the Federal courts may enjoin the officers of a State 
from executing an unconstitutional State statute, and that this 
is not a suit against a State within the eleventh amendment to 
the United States constitution. 

3. That the Federal courts may determine whether rates 
established by a State are reasonable, and may prevent the State 
from enforcing them if the Federal court thinks them unreason- 
able. These rules were laid down with reference to business 
wholly within the State and this claim of power is, therefore, 
not based upon the ground that it is a question of interstate 
commerce. 

4. That the question of the reasonableness of this rate must 
be determined without reference to the interstate business done 
by the carrier or profits therefrom; and that this question of 
reasonableness is to be determined by calculations based upon 
the fair value of the property. 

I am not now discussing the fairness or reasonableness of the 
rule laid down by this decision. But I direct your attention to the 
great power thereby claimed for the Federal court. We should 
not be surprised, in view of previous decisions, at a claim of such 
power with reference to interstate commerce ; but the claim here 
made is with reference solely to commerce within the State. 
Note also the approach to encroachment upon the constitutional 
amendment forbidding the courts to assail the sovereignty of 
the State by suing the State. 

But this decision has other more significant features. The 
State legislatures, the State commission, the Interstate Commerce 


1 Smythe v. Ames, 169 U. S, 466. 
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Commission, are virtually placed within the control of the Fed- 
eral courts at the choice of the carrier. The Federal courts 
may absolutely ignore acts of the legislature or rules of railroad 
commissions fixing rates. The power to determine the reason- 
ableness of the rates is taken away from both State and Inter- 
state Commerce Commissions, one of which would seem to be 
the natural depository of such power, and is placed absolutely 
within the discretion of the Federal court. 

This case establishes the doctrine that the courts may, by 
determining their reasonableness, make and unmake rates, and 
therefore make and unmake railroads, make and unmake com- 
mercial centers, make and unmake cities and States and the 
nation. Under this decision, if more railroads were built in a 
given territory than were necessary to transport the traffic of 
that territory, and if, therefore, the traffic is to be so divided 
among them that neither can make a reasonable profit upon its 
value by charging rates which would be ample to pay such profit 
upon the value of all the railroads needed for the commerce of 
that territory, these unnecessary railroads may resort to the 


Federal court and have additional burdens in the shape of 
higher freight rates imposed upon the traveling and shipping 
public, in order that the speculative investor in railroad stocks 
and bonds may, at the expense of the producers and toilers of 


the country, be enabled to reap a reasonable profit upon the 
value of his investment. 


A ConFEssIon OF GUILT. 


The Interstate Commerce Commission in the summer of 1896 
conducted an investigation into charges of rate cuttings by 
Western railroads. The evidence of President Stickney of the 
Chicago Great Western Railroad disclosed a strong combination 
among the railroads with reference to rates. He accused rival 
railroads of inspiring the investigation to compel his road to live 
up to the ‘* pooling arrangement ’’ —that is, to execute the 
monopoly agreement and facilitate this railroad trust. Turning 
to the attorneys of these rival railroads, he said: — 

‘* You charge the Kensas and Nebraska farmer thirteen cents 
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to haul his grain two hundred miles. You charge the grain 
dealer six cents to haul the same grain twice as far to Chicago. 
I tell you it is that kind of business that makes anarchists west 
of the Missouri river.”’ 

This is the evidence of one who ought to know. It was 
forced from this railroad president under a statute which ex- 
empted him from criminal prosecution for anything he might 
say when thus forced to confess crime. But it is not recorded 
that a Federal court has ever enforced the plain Federal statute 
against this trust. When such crimes as this are boldly and de- 
fiantly committed by great railroad corporations, why have not 
the Federal judges directed the attention of their grand juries to 
this lawlessness, and ordered bills of indictment prepared by 
district attorneys, and forced railroad presidents and wreckers 
to the same bar of justice at which the new law of injunctions 
and the new application of the law of contempt have been so 
rigorously enforced against laborers and workingmen? Hear 
what one of these judges himself says —a judge who, in his 
lengthy defense of the Federal courts’ government by injunction ! 
alluded to elsewhere, shows that he is biased in favor of this 
new assumption of power. He declares that the charge ‘ is 
absolutely true, that judicial action has been much more efficient 
to restrain labor excesses than corporate evil and greed;’’ and 
again he declares that the grant of these injunctions against 
labor has ‘* only increased the number of those who sincerely 
believe that Federal courts are constituted to foster corporate 
evil and to destroy all effort by labor to maintain itself in its 
controversies with corporate capital.’’ Neither Jefferson, nor 
Tillman, nor Altgeld, nor the Democratic Platform of 1896, 


have more strongly expressed an indictment of the Federal 
courts. 


FepEeRAL InJuncTION INFRINGING PERSONAL LIBERTY AND FREEDOM 


oF SPEECH. 


The Federal cases which have caused most popular discussion 
and aroused most popular feeling have been those in which what 


1 Judge Taft, in 29 Am. Law Rev. 669. 
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is now commonly known as government by injunction was ap- 
plied to personal liberty and freedom of speech. They vary in 
extent and application but are the same in principle. What are 
known as the Chicago omnibus bills during the great strike are 
most conspicuous. 

In one! a Federal court enjoined ‘the officers, agents and 
employés ”’ of the receivers of the Northern Pacific Railway Co., 
‘and the engineers, firemen, trainmen, train dispatchers, tele- 
graphers, conductors, switchmen and all other employés”’ of 
said receivers, ‘* and each and every one of you, and all persons, 
associations and combinations voluntary or otherwise whether 
employés of said receivers or not, and all persons generally, and 
each and every one of you * * *. from interfering in any 
manner by force, threats or otherwise? with men who desire to 
continue in the service of said receivers, and from interfering in 
any manner by force, threats or otherwise with men employed 
by said receivers to take the place of those who quit the service 
of said receivers, * * * and from combining and conspiring 
to quit with or without notice the service of said receivers, with 
the object and intent of crippling the property in their custody, 
or embarrassing the operations of said railroad, and from so 
quitting the service of said railroad with or without notice, as 
to cripple the property, or prevent or hinder the operations of 
said railroad.’’ Later, they were enjoined ‘* from combining 
or conspiring together or with others, either jointly or severally, 
or as committees, or as officers of any so-called ‘ labor organiza- 
tion’ with the design or purpose of causing a strike upon the 
lines of railroad operated by said receivers, and from ordering, 
recommending, approving or advising others to quit the service of 
the receivers of the Northern Pacific Railway Co. on January 1, 
1894, or at any other time; and from ordering, recommending, 
advising or approving by communication or instruction or other- 
wise, the employés of said receivers, or any of them, or of 
said Northern Pacific Railway Co., to join in a strike on said 
January 1, 1894, or at any other time, and from ordering, 

1 Farmers’ Loan & Trust Co. v. 2 Italics mine. 


Northern Pacific Railway Co., 60 Fed- 
eral Rep. 803. 
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recommending or advising any committee or committees or class 
or classes of employés of said receivers to strike or join in a 
strike on January 1, 1894, or at any other time.”’ 

Only a portion is expressed in this quotation. In fact, lan- 
guage is apparently exhausted in the effort to transform railroad 
employés, their friends, sympathizers and advisors, into mere 
dumb work-creatures. They were allowed to breathe but they 
could not safely talk. And this was done without a hearing. 

In this mass of verbiage, two things are clear, and they are 
salient points in this far-reaching decision: the employés could 
not quit work by any concert, no matter how badly treated or 
how poorly paid; and they could not strike. In the first 
respect, this decision made these employés slaves in so far as 
they could not voluntarily cease to labor. Is it not pathetic 
that the first court in the world to thus compel involuntary 
servitude by a free man is a court of that republic whose 
founders fondly believed they were establishing an asylum for 
the oppressed throughout all generations? In the second 
respect, the famous strike ’’ is judicially condemned and pre- 
vented under penalty of imprisonment at the pleasure of one 
man who holds this vast power not by the choice of the people 
over whose destinies he presides with such stupendous author- 
ity. In how many cases have Federal courts or any other 
courts enjoined the employer from discharging, at his pleasure, 
employés who undertake service for no fixed period? 

A reason assigned for such rulings in this and in similar 
decisions! is the public character of the service rendered by a 
railroad corporation and, through it, by its employés. I will 
not undertake to forecast the ultimate conclusion of such a rul- 
ing, and I need not remind this thoughtful assemblage of the 
almost boundless sea of legal absolutism on which such judicial 
reasoning may launch us. 


Dess’ Case AND ITs Lessons. 


Debs’ case? is so famous that I need not dwell upon it. This 
fact is clear: by means of an action, in the name of the United 


1 Notably in Toledo &c., Railroad Co. 2158 U.S. 564, and 64 Federal Rep. 
v. Pennsylvania Co., 54 Federal Rep.746. 724. 
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States and in its courts, for the nominal purpose of preventing 
interference with the carrying of the mails, the Pullman Palace 
Car Co. compelled its cars to be carried by unwilling railroad 
employés. This company broke down a strike by means of an 
ex parte injunction from a United States court. Among other 
things, Debs and the other officers of the American Railway 
Union were enjoined ‘‘ from compelling or inducing or attempt- 
ing to compel or induce by threats, intimidation, persuasion,! 
force or violence, any of the employés of any of said rail- 
roads to refuse or fail to perform any of their duties as 
employés of any of said railroads.”” The aged Lyman 
Trumbull,? who was in the prime of his powers a half cen- 
tury ago, well characterized the case as the ‘ extraordinary 
proceeding under which the prisoners were deprived of 
liberty.’’ The injunction was issued without notice, on a bill 
signed by no one and a verifying affidavit by ‘ an unknown 
person’’ having no connection with the case, so far as the 
record shows, stating that he had read the bill and * believes 
the statements contained therein are true.”’ * 

The American people have no sympathy with lawlessness. 
The fact that there was lawless conduct on the part of some who 
participated in or sympathized with the strike tended to evoke 
the condemnation of law-abiding people. But there are two 
kinds of lawlessness. One is the lawlessness of violence com- 
mitted generally by unlearned, the weak and the penniless. 
The other is the lawlessness of the rich, the powerful and the 
cultured. Both are bad; but the latter is inexpressibly more 
dangerous to free institutions and infinitely more heinous in the 
eyes of the Divine Law-Giver. 

In the opinion, Mr. Justice Brewer quotes‘ from the testi- 
mony of one of the defendants before the United States Com- 
missioner as follows: ‘* As soon as the employés found that we 
were arrested, and taken from the scene of action, they became 
demoralized and that ended the strike. It was not the soldiers 
that ended the strike. It was not the old brotherhoods that 


1 Italics mine. 3 Pages 571-3. 
2 158 U.S. 571. 4 Page 597. 
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ended the strike. It was simply the United States courts that 
ended the strike.’ 

The learned justice comments upon this as showing that ‘ the 
great body of those who were engaged in these transactions 
contemplated neither rebellion nor revolution; and when, in the 
due order of legal proceedings, the question of right and wrong 
was submitted to the courts, and by them decided, they unhesi- 
tatingly yielded to their decision; ’’ and commends ** the wisdom 
of the course pursued by the government”? in filing this bill. 
But the learned justice seems to have overlooked the fact that 
the court passed upon nothing but the ex parte, unsigned, un- 
verified application and that no hearing was had on the rightful- 
ness of the injunction. No Cesar with all the legions of Rome 
at his back ever attempted a more arbitrary exercise of absolute 
power than did the United States judge who granted this 
injunction. 


How Lone, O Lorp, How Lone?’’ 


It isa curious coincidence that about this time Havemeyer, 
and other millionaires of Sugar Trust fame, who defied the Sen- 
ate and refused to disclose the secret manipulations between 
United States senators and Wall street manipulators, and the 
amount and character of the political contributions by this great- 
est of trusts, went forth from the Federal courts unpunished ; 
while Debs and his colaborers were lying in a Federal jail to 
which they had been sent, without the privilege of a trial by a 
jury, under this most extraordinary and revolutionary decision. 
It is painfully true, also, that the exercise of these most unusual 
powers of Federal courts has been directed against the weak and 
the poor, and that the strong and the rich have rarely suffered 
from this amazing judicial authority. 

Is it not, to say the least, unfortunate that this is true? How 
long will the people, the great masses of the people, those who 
have little to protect except their personal rights and freedom, 
yield that unhesitating obedience to the decisions of courts of 
which Justice Brewer speaks, if an unbroken current of such 
decisions shall convince the public mind that the courts make 
innovations upon established precedents in behalf of those who 
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are strong and powerful, and bestow none of this unusual benefi- 
cence upon the many weak whose life is a hand-to-hand strug- 
gle for bread? How long will free institutions bear such a 
strain? Who is the real enemy of the republic? 


A PRECEDENT. 


Debs’ case, while more noted, simply followed a precedent in 
a case slightly earlier inthe same year. The circumstances were 
these: The Ann Arbor & North Michigan Railroad broke its 
contract with its employés respecting wages and work hours. 
They struck. To aid them, the workmen on connecting lines, 
refusing to handle the cars of the Ann Arbor, quit work. United 
States Judge Hicks thereupon, on the application of these con- 
necting railroads, enjoined the railroad employés from quitting 
service. Some who resigned were attached for contempt. Chief 
Arthur of the Brotherhood of Locomotive Engineers was also 
arrested for consenting to such action. He escaped punish- 
ment because the evidence did not show that le had sanctioned 
such action. All the engineers but one proved that they re- 
signed before the injunction was granted. This one, however, 
quit work after being notified of the injunction. The Federal 
judge fined him $50.00 and costs and announced that the fine 
was only nominal but that thereafter both fine and imprisonment 
would be the punishment for a similar offense. 

Here the laborers did the only thing they could do to make 
the railroad keep its contract. It will be noted that this Fed- 
eral court, within whose jurisdiction lived both the workingmen 
and these corporations, made not the slightest effort to prevent 
the corporation from breaking its contract and working the men 
longer hours and for less pay than they had contracted for. 
But the same court which thus shut its eyes and folded its arms 
at the lawlessness of the corporation took the helpless working- 
man by the throat and, under penalty of jailing him indefinitely 
without a jury trial, compelled him to do a thing which he had 
not contracted to do, and deprived him of freedom of speech in 
the discussion of what he conceived to be the relative rights of 
capital and labor. 

It will be observed in nearly all cases where Federal courts 


AGGRESSIONS OF THE FEDERAL COURTS. 691 


have attached for contempt workingmen and their sympathizers, 
that the injunctions were granted on ex parte applications. So 
that American citizens not even charged with crime have been 
jailed along with common felons by the arbitrary will of one 
man who gave them no opportunity to question the propriety or 
legality of the omnibus injunction which deprived them of 
liberty of action and freedom of speech. 


‘¢ Sare-GuaRpDs OF JUSTICE Swept Away.’’ 


The coal miners’ strike of last year was the occasion of the 
further exercise of sweeping and arbitrary powers by injunction, 
following precedents set by Federal courts and elsewhere alluded 
to herein. For instance, the United Mine Workers, a number 
of individuals and strikers ‘‘ and others associated or operating 
with them * * * and each of them’’ were enjoined with- 
out a hearing ‘* from inducing ’’ any of the employés or miners 
to quit their work. The Springfield 2epublican, a journal pub- 
lished in a Massachusetts wealth center and whose editorials are 
unusually fair and able, commenting upon the grant of injunc- 
tions against the future commission of unlawful acts inciting or 
aiding a strike says: — 

‘The result of this is that if the acts are committed the 
prisoner is taken away from the ordinary ministers and pro- 
cesses of the law and, as in contempt of court, is tried by the 
judge alone and sentenced to prison for any length of time he 
may see fit to choose. Thus the judge of his own motion be- 
comes prosecutor, jury and judge, and all the usual machinery 
and safeguards of justice are swept away. What would be said 
of an equity judge who should enjoin all people from committing 
any unlawful act~? Then unlawful acts would first become con- 
tempts of court and the victims would be subject to prosecution, 
trial and punishment by the judge alone. The enormity of such 
a proceeding is palpable but it is precisely of the nature of Judge 
Jackson’s proceeding.”’ 


MopERN STRANGLING OF AN ANCIENT RIGHT. 


But the Federal courts have not stopped at enjoining the par- 
ties to a case. In Debs’ case the injunction was directed not only 
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against the defendants and all persons combining and conspiring 
with them but against ‘‘ all other persons whomsoever; ”’ and 
everybody who might counsel or advise the strike — whether 
friend, attorney, or editor of a newspaper — was liable to be 
committed to jail at discretion and without jury trial, though 
they were not named in the bill and had never heard of the case, 
provided these ** unknown defendants ”’ and ‘* all other persons 
whomsoever ”’ had been, in legal contemplation and as provided 
in the order, served ‘‘by publication thereof by posting or 
printing.’’? It is unnecessary to comment upon this modern 
strangling of the right of freedom of speech. 


JUDICIAL PREVENTION OF RaiLroap ComPeETITION. 


Another startling innovation upon the law of injunction 
ocecured in the case of Port Royal & Augusta Railroad against 
the Seaboard Air Line and Southern Railways wherein Judge 
Simonton enjoined these railroads from cutting rates against 
each other. The Port Royal & Augusta is said to have been 
affiliated to the Southern and, to quote Bradstreet’s article on 
the subject (which is assumed to be impartial), the Southern 
Railway ‘* may be presumed to have inspired the action ”’ of the 
Port Royal & Augusta. Public sentiment rather favored the 
Seaboard because it was suspected if not believed that the 
Southern intended to bankrupt the Seaboard and absorb it. 
President St. John of the Seaboard is quoted as saying: ** It is 
easy to see that the whole of it has been inspired by the South- 
ern Railway. If that great monopoly expects to throttle com- 
petition by appeals to the court, it will certainly be mistaken. 
I do not know what charges or statements are in the bill pre- 
sented to the court, but I do know that the time has not yet 
arrived in this country when a rival railroad can successfully 
appeal to the courts upon a hearing on the merits of a case and 
perpetuate its monopoly and prevent the public from the benefits 
of competition.’’ ? 


1A similar injunction was granted 2 13 Literary Digest, 483. 
about the same time in United States 
v. Elliott. See 28 Am. Law. Rev. 855. 
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But President St. John seems to have reckoned without his 
host, for Judge Simonton did grant the injunction and, I believe, 
has never dissolved it. Perhaps these two antagonists ‘* agreed 
with their adversaries quickly.’’ At any rate there has been no 
reversal of the precedent set by Judge Simonton. By such a 
decision, it seems that the Federal courts will not only operate 
railroads through receiverships, and prevent labor organizations 
from striking, and their friends from advising or counseling 
them to strike, against even oppressively low wages; but these 
courts will also refuse to allow rival railroads to cut rates. In 
other words, they refuse to allow the public the benefit of com- 
petition. Stated differently, they will, by the use of injunctions, 
enforce combinations or at least establish rates and thus help to 
perpetuate monopoly. 


JAILING A SOVEREIGN STATE. 


One of the highest prerogatives of a sovereign State is the 
right and power to collect revenue —to seize any property sub- 
ject to taxation and to have this right preferred to all other 
rights. In South Carolina, a few years ago, a railroad in the 
hands of a receiver appointed by the Federal court owed taxes 
to the State. The State by its officers levied upon the property 
of the corporation and, because the property was in legal con- 
templation in the receiver’s possession, the State, by its officers, 
was put in jail by the Federal judge. For myself, I have always 
doubted the correctness of the rule that the tax-collecting officer 
of a State could not levy upon property in the hands of a 
receiver without permission from the court. The constitutional 
prohibition against judicial interference with the collection of 
taxes is of vital and fundamental importance. The court is but 
a creature of the State — in one sense, and to a certain extent, 
the State itself. When, therefore, the State seizes property in 
the hands of a State court’s receiver, it is simply continuing and 
using its own possession for the collecting of its revenue. Such 
levies or seizures are not upon the same footing with levies or 
seizures under ordinary processes to satisfy the demands of 
others; and the doctrine that the possession of the courts should 
not be interfered with yields to the higher doctrine that the 
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State is sovereign and that no court should impede the collec- 
tion of its revenues. 

But whatever may be the true law of that question, what 
would have been thought by the founders of this republic if they 
had foreseen the autocracy of one man, responsible not even to 
public opinion, who, because he is a Federal judge, imprisons 
the sovereign State at the instance of a foreign corporation who 
came into the State, to gather wealth from the people of the State, 
and take it out of the State, and who refuses to pay the State 
any taxes for the protection the State has afforded it, and defies 
the courts of the State whose hands are tied by a law made by 
the Federal judiciary in behalf and at the instance of corporate 
wealth ? 

FEDERAL JUDGES AS RatLRoAD MANAGERS. 


This humiliating spectacle grew out of the perversion of the 
law of receiverships — a perversion which was originated by the 
Federal courts and is almost entirely confined to them. It is 
not the business of the courts to run railroads. Many people 


do not believe it is the business of the government to either own 
or operate railroads in behalf of for the benefit of the public and 
where the public is to receive all the profits. On this question 
statesmen, philosophers and patriots differ. But what shall we 
say of the operation of railroads by the national government, 
not for public but for private profit, not through its executive 
or legislative departments nor by agents specially designated for 
that purpose, but by the courts of the government whose busi- 
ness is supposed to be simply the construction of laws and the 
judicial enforcement of rights and redress of wrongs? May it 
not be fairly said that if the government is to operate railroads 
it should be for the benefit of the people at large, and that the 
courts are the last department of government to which such a 
power should be delegated? 


An ABLE BuT INADEQUATE APOLOGY. 


In an able apology for the Federal courts,! U. S. Circuit 
Judge William H. Taft alludes to what he terms ‘‘ Jefferson’s 


1 Criticism of the Federal Judiciary, 29 Am. Law Rev., p. 643. 
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severe words concerning the Federal judiciary,’’ and quotes Jef- 
ferson’s ‘* epithet’ in which he denounces the Federal judiciary 
as ‘¢a thief of jurisdiction.’’ He alludes to the fact that Jeffer- 
son’s criticism was called forth by the decision in Cohens v. 
Virginia, declaring the power of the Federal court to reverse 
the decision of a State Supreme Court on the question whether 
a State statute violated the Federal constitution —a doctrine 
which, though accepted now, was not expressly given by the 
Federal constitution, and which, when first promulgated, was 
considered by the weight of contemporary opinion as a palpable 
usurpation of power by the Federal courts. It is doubted 
whether the constitution of 1789 would have been ratified by a 
majority of the States if it had contained a clause giving such 
power to the Federal courts. It will be remembered that 
Andrew Jackson while President of the United States, many 
years after this doctrine had become settled by adjudications of 
the United States Supreme Court, impliedly denounced it as 
unconstitutional and intimated that he would not regard or 
obey it. 

Tue Guost. 


Judge Taft alludes to this line of decisions ‘ as the position 
of John Marshall and his associates ’’ and declares that by the 
verdict and acquiescence of the people John Marshall has been 
vindicated and the criticisms of Thomas Jefferson have been re- 
futed. John Marshall is not the most learned lawyer who ever 
sat on the Supreme Court bench. Alexander Hamilton was not 
the greatest Secretary of the Treasury. But Federal authority, 
centralization, absolutism and, if you please, imperialism, owe 
more to these than any other two Americans, and hence they 
stand out boldly and prominently in the perspective of our 
history. They were Federalist to the core. They sincerely 
believed in the government of the many by the few. They con- 
scientiously doubted the ability of the people to govern them- 
selves. They believed in a strong central government wielding 
vigorous powers. They were not willing to trust the States or 
the plain people of the land. They believed not only in the 
sacredness of property but in the natural right of wealth and 
classes to control the destinies of the nation. 
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Between these on the one hand, and Jefferson and his school 
on the other, there was — and still is — an irreconcilable conflict. 
It has been fondly dreamed that Jefferson and his school won, and 
that absolutism in this republic was forever made impossible by the 
growth of that democracy whose expounder and author was Jef- 
ferson. But the frightful ghost of Marshallism and Hamiltonism 
is resurrected in the modern Federal judiciary and stalks abroad 
unmasked, 

Symptoms oF UPHEAVAL. 


Jefferson’s criticisms of the Federal judiciary received little 
attention until recalled by the amazing decisions of the Federal 
courts in the last few years. It is true, as stated by Judge Taft, 
that the people acquiesced in Marshall’s judgment which evoked 
Jefferson’s denunciation. The American people are prone to 
acquiesce in the decisions of their courts, and will do so as long 
as these courts obey the law and give effect to the rights of the 
weak as well as the strong. But there are unmistakable signs 
of profound public dissatisfaction at the more recent attitude of 
the Federal judiciary toward some of the most burning ques- 
tions of the hour. A number of governors of States have sent 
messages to their legislatures declaring ** that the Federal courts 
have seized jurisdiction not rightly theirs and have exercised it 
to the detriment of the republic; ’’ and at least one legislature 
has memorialized Congress ‘reciting the grievances of the 
people of its State against the Federal judiciary and asking a 
curtailment of the powers unlawfully assumed by them.’’! It 
is not exaggeration to say that the vast majority of the people, 
and probably of the bar, believe that the Federal courts have 
usurped powers not lawfully theirs, and have, by their decis- 
ions, invaded the constitutional rights of freemen in behalf of 
railroad and other forms of corporate monopoly. This majority 
is growing. It is they who are recalling and repeating Jefferson’s 
prophecy. 

Tue City or REFUGE.’’ 

Almost all of the Federal decisions which have grieved and 

alarmed the public have been in cases where corporations, or- 


1 Judge Taft’s Address, 29 Am. Law Rev. 641. 
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ganized in one State and doing business in another, have resorted 
to the Federal courts of the latter on the ground that they were 
citizens of a different State. It will be remembered that the 
Supreme Court of the United States first declared that a corpo- 
ration was not a citizen within the meaning of the Federal con- 
stitution, and that the Federal courts had no jurisdiction of 
eases to which corporations chartered by other States were 
parties unless all their stockholders were also non-residents. 
But this decision, commended as its legal antipode is condemned 
by Judge Thompson, an unpurchasable patriot and the greatest 
of corporation law authors, was overruled by the same court 
that rendered it. In other words, the Supreme Court of the 
United States is its own critic, when at the instance of corporate 
wealth, it overthrows its solemn judgment and yields all which 
these suitors claim. Witness, by way of parenthesis, the double- 
shuffle in the Income Tax case where this court, I will not say 
somersaulted, but—Jlet us have a new word to express the 
thought — shirased, in a few weeks, overthrowing judicial prece- 
dents of many years and denying the power of the Federal 


government to make the wealth of the country bear some of its 
due proportion of the public burdens. It is only a coincidence 
but pathetically suggestive, that this decision in favor of wealth 
and power and the Debs decision against personal liberty and 
freedom of speech stand side by side, in the same volume, in 
congenial but disreputable intimacy. 


DraGon’s TEETH AND REVOLUTION. 


The Chicago Times-Herald of September 19, 1897, published - 
a four-page symposium on the subject of injunction in labor 
disputes. This symposium consisted of the opinions of fifteen 
judges on the bench and fourteen opinions of other jurists 
and prominent laymen. The Springfield Republican, pub- 
lished at a point far removed from the local coloring insep- 
arable from such controversies, analyzing these answers declares 
that only six unqualifiedly indorse the recent extension of 
the injunction power to labor troubles; seven were, in the 
main, non-committal; while fifteen were outspoken in their 
hostile criticism. Fifteen judges returned replies, and we find 
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that of these only two were unqualifiedly for what is popu- 
larly known as government by injunction, six were non-commit- 
tal, while seven were more or less emphatic in denouncing or 
criticising the recent extension of the injunction power. Judge 
Gibbons, of the Circuit Court of Illinois, declares that ** in their 
efforts to regulate or restrain strikes by injunction, they are 
sowing dragon’s teeth and blazing the path of revolution.’’ The 
Chief Justice of the Illinois Court of Appeals predicts that 
‘‘unless this usurpation of power by the courts is promptly 
checked, we shall within a few years see elections —and a 
presidential one, perhaps, — carried by a court’s writ of injunc- 
tion backed by armed deputies or Federal soldiers.’’ Is the 
prediction of the Chief Justice too extravagant? 


Tue Rear ENEMIES OF THE REPUBLIC. 


I am discussing a system: not men. Iam criticising abuses 
and defects rather than institutions. But nothing in this address 
is really so critical of courts as what is said by at least one of 
the Justices of the Supreme Court of the United States. Mr. 
Justice Harlan in a dissenting opinion comments upon a decision 
of the Supreme Court of the United States! as going far ‘to 
make that commission a useless body for all practical purposes 
and to defeat many of the important objects designed to be 
accomplished by the various enactments of Congress relating 
to interstate commerce.’ Says he: **It has been shorn, by 
judicial interpretation, of authority to do anything of an effective 
character. It is denied many of the powers which in my judg- 
ment were intended to be conferred.’’ In these words, he vir- 
tually charges the highest tribunal of this country with overriding 
the will of the people as expressed by Congress and in making 
law in behalf of the railroads and against the public interests. 

But our danger lies not in criticism of the courts. Unfounded 
criticism reacts upon itself. To silently endure evils, to utter 
no protest against illegal power, to lift no voice of warning 
against approaching danger, is neither wise nor patriotic. An- 
archy and blood will not come from timely notes of alarm 


1 Interstate Commerce Commission v. Alabama Midland Railway Co., 168 
144. 
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against usurping encroachments of either the executive, the 
legislative or the judicial departments of government. What is 
most to be feared, because most dangerous, is that this republic 
will quietly submit to powers assumed against the spirit of our 
constitution and the genius of our government. Repression is 
the mother of revolution. Let all the people in all the States 
be aroused in time to peacefully and by the forms of law 
prevent and overthrow despotism, in whatever form and by 
whatever name, before it become so strong that only revolu- 
tion canend it. The real enemies of liberty, the real anarchists, 
the real criminals, are those rich and powerful who, by obtain- 
ing from the courts more than justice for themselves and giving 
through the courts less than justice to others, make these courts 
the object, first of popular suspicion, then of popular condem- 
nation, and finally of popular wrath. 


‘¢ THe GERM OF DISSOLUTION.’’ 


I have noticed only a few of the comparatively recent Federal 
court decisions involving the conflict of interests between the 
public and the great corporations. These cases are but a few 
of the many forms in which this conflict expresses itself. No 
doubt this conflict is sometimes aggravated by demagogues. But 
it is equally true that many thoughtful and farseeing patriots have 
spoken to this question in terms of self-disserving wisdom, and 
who, because they foresaw danger in the trend of Federal court de- 
cisions, have been unjustly called demagogues. When Jefferson, 
with the clear vision of a philosopher, recognized and declared 
the conflict between Federalism and Republicanism, between an 
oligarchy of wealth and a democracy of all the people, between 
absolutism and individualism, he was called both demagogue and 
anarchist. But he was a seer as well as a leader, and to-day his 
political philosophy is accepted without question in this Great 
Republic’s heart of hearts. Standing, as this generation does 
to-day, in the shadow of a line of Federal decisions which are 
certainly innovations and which many good and wise men believe 
to be usurpations of a dangerous power, we are reminded of 
Jefferson’s prophecy. Said he: — 


‘It has long been my opinion that the germ of dissolution of 
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our Federal government is in the constitution of the Federal 
judiciary, an irresponsible body working like gravity by day and 
by night, gaining a little to-day and a little to-morrow, and ad. 
vancing its noiseless step like a thief over the field of jurisdiction, 
until all shall be usurped.”’ 

Nothing said by others compares in comprehensive severity 
with this terrible indictment. And yet, if what Jefferson said 
was true then, its truth is multiplied tenfold now. Looking 
around us and about us; surveying the field of Federal jurisdiction 
as it exists in practice to-day; seeing States and municipalities 
stripped of their powers; beholding the new and direful engine 
of oppression and repression into which the ancient writ of in- 
junction has been converted; observing how the toiler and the 
laborer have felt the mailed hand of the Federal judge so often 
and so hardly, while the great trusts and monopolies of the 
country have oppressed the poor, cheated justice and defied the 
law with hardly so much as a rebuke from that same Federal 
judge; how can we be silent? 


Tue Lawyer A Patriot. 


Gentlemen of the Bar: The Anglo-Saxon lawyer is in his in- 
most heart a patriot. His blood has been a crimson sacrifice for 
freedom on many a battlefield. His hand has held aloft his 
country’s flag in many an hour of deepest danger. His history 
in war is illustrious and honorable. But his greater glory lies 
in this: that he has stood for law and liberty as against the 
more insidious perils of velvet despotisms usurping forbidden 
powers in the name of law and under the protection of the flag. 
Not all the armies of the earth, not all the navies of the sea, can 
take our country’s citadels and furl the Stars and Stripes. If 
this ‘‘land of the free and home of the brave ’’ shall ever be a 
despot’s realm, ’twill be because some invisible enemy shall, 
with whispered voice and silent footfall, steal within our midst, 
and with soft, smooth hand strangle Freedom before we hear 
her cry. To foresee such danger and to prevent such ruin, this 


‘*sweet land of liberty’? may yet call upon the American 
lawyer. 
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Great epochs in the history of all nations are invariably trace- 
able to some single central idea, which, when fully matured and 
accepted by a people, impresses its character upon their social 
and political institutions. Thus absolute monarchy, hereditary 
aristocracy, ecclesiasticism and the reformation overthrowing it, 
owe their successive predominance each to its vital genetic 
principle. Distinct from all these is the typically American 
idea, which also marks an epoch in the history of the sciences 
of Jaw and politics and of the civilization of the human race. 
Reversing the relation of law to government as hitherto con- 
ceived, by subordinating government to law, it unequivocally 
discards the traditional doctrine of sovereignty. 

In its historical sense sovereignty belongs to a person or to 
groups of persons constituting the government. It rests upon 
one of two legal fictions: One which traces government to 
divine origin, or one, the so-called ** modern idea,’’ which 
ascribes personality to the State. Either one imputes to gov- 
ernment inherent supreme authority. That America repudiates 
this doctrine, at least theoretically, cannot be questioned, though, 
in practice, it still tolerates functions of government, which 
derive their semblance of legitimacy alone from this rejected 
doctrine of sovereignty. 

America begins with man, the individual man, as the corner- 
stone of our social structure, for it recognizes his certain 
natural and inalienable rights,”’ and creates government to pro- 
tect these rights. This view of government, as a purely human 
institution, dispels the clouds of medieval mysticism still 
obscuring the subject. As a mere political agency government 
has no title to sovereignty, or authority that knows no superior, 
but it can rightfully exercise only such powers as may be right- 
fully delegated to it. 

Next, we find, that the law institutes government, organizes it, 
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and determines the scope of its authority and of its functions, 
This actual fact raises the important question: Do we perpetu- 
ate absolutistic government, only in a new form of sovereignty 
transferred from kings to a majority of the people? This would 
obviously be an achievement of doubtful value; but belief in 
this kind of sovereignty hinges upon the assumption that the 
people exercise the ‘‘ law-making ’’ power, and this, being but 
partially true, fails to support the conclusion. 

Law is not made at all, but itis, it always exists. It emanates 
from the divine idea, or that immutable principle of right, just- 
ness, or justice which governs the universe. We have but to 
discover this principle, and true civilization depends upon our 
faithful and constant endeavor to do so. But finite human 
intelligence cannot abstractly comprehend it in its completeness, 
Only when it manifests itself in the concrete, or when the law, 
in its restricted sense as here used, reveals itself in our social 
relations born of the energies of men, that principle of justice 
becomes a living reality, an intelligible truth stored away with 
the imperishable treasures of mankind. Legislation, or what is 
currently called ‘* making law,”’ is but the work of formulating 
generally accepted principles of right and wrong and of fitting 
them into a system of positive law, in force for the time being, 
but perpetually changing as social conditions change in the light 
of experience. 

Great principles are not true and of commanding force because 
expressed in our constitutions, but they are thus expressed be- 
cause the conscience of the people has accepted them as true. 
This fact gives us license to criticise constitutions, statutes, and 
judicial decisions, for it implies a recognized criterion outside 
and back of these instituted organs, which are commissioned 
only to record the progress and growth of positive law. This 
ultimate criterion is the settled public opinion of a whole 
people. Popular majorities cannot dictate but must obey it. 
It is an invisible, unorganized, but sovereign power, receiv- 
ing its light and sustenance from the progressive religious and 
moral thought of a people, their deepening knowledge of the 
nature of man, and from their ceaselessly growing social ex- 
perience. 
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This potent public opinion unfolds both, the rules of law and 
of morality, but the different methods of enforcing them assign 
to each a distinct sphere of jurisdiction. We respect that only 
as law which is backed by physical force, actual or in reserve. 
This ministerial office of compelling obedience to law belongs to 
the machinery of government, which represents the legally 
organized aggregate force of society, and hence the domains 
of law and of government coincide exactly. Their combined 
authority is indefinable and illimitable under the European con- 
ception of sovereignty,-unless ‘‘ might is right’’ defines and 
limits it. Our American idea, however, supplies a rational basis 
for the rightful exercise of that authority, and also the principle 
of its limitation. 

As, in fact, an appointed agency government cannot rightfully 
exercise powers which its principal cannot rightfully delegate. 
Man, ascertained to be this principal, can obviously not empower 
this political agency to control the conduct of his fellow-men 
by force, except when he himself might rightfully employ such 
force. When does this right accrue? A true answer to this 
pertinent question is of decisive importance. Nature, endowing 
man with inalienable rights, imposes upon him the corresponding 
duty of defending these rights, by such force as may repel ag- 
gression. Here is the source of the inviolable right of self- 
defense belonging toevery man. Associated in civilized life men 
assign the duties growing out of the right of self-defense, so 
far as practicable, to their instituted government, which thus 
acquires the incontestable authority to protect, with all the in- 
numerable and beneficent functions it involves. 

But European publicists also claim for their sovereign gov- 
ernnents the right and duty of ‘ furtherance,’’ of course by 
methods of coercion which are inseparable from law and govern- 
ment, and this subjects individual citizens to endless official 
supervision and control. Our principle, however, beginning 
with the right of the individual to freedom in the pursuit of his 
happiness, emphatically negatives this doctrine of furtherance. 
This is the essence of the typically American idea. Absolute free- 
dom of human development, as its chief aim and pre-eminently 
entitled to the protection by law and government, ushers into 
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the world a new style of political architecture and projects a new 
type of civilization. 

Europe views society as an artificial structure, the work of 
statesmanship. Its constituent members are considered the sub- 
jects of government, to which they are deemed to have surren- 
dered their natural rights, and to have received in return, as 
sovereign concessions, certain rights of citizens. Government 
and its subjects, the people, act as distinct and usually opposing 
factors, pursuing conflicting interests and alienated by chronic 
antagonism. 

America views society as a spontaneous organic growth, 
resulting from the dual nature of man as a social as well as an 
individual being, by reason of which his personal and _ social 
interests are intricately interlaced, and his complete individual 
development depends mainly upon his normal social existence. 
Recognizing self-interest as the motive power to all human 
activity, it also discerns in enlightened civilization, which reveals 
the identity of social and individual or public and private inter- 
ests, the powerful tendency to ennoble this self-interest and to 
make it subservient to society and to the individual alike. A 
corollary to the accepted maxini, that ‘* the character of the 
social unils determines the character of the social aggregate,” is 
the equally self-evident truth, that the general welfare of society 
can only result from the welfare of ils individual members. All 
the elemental forces that build society reside potentially in every 
human being. To unfold these inborn but dormant faculties of 
man, to the full extent of their capacity, is the condition upon 
which the welfare and happiness of the individual and of society 
depend. By virtue of the doctrine of furtherance governments 
assume the authority of controlling and manipulating the human 
development —and what is the outcome? Never was a more 
pertinent question asked than by Mr. Jefferson when he said: 
‘¢ Sometimes it is said that man cannot be trusted with the 
government of himself. Can he, then, be trusted with the 
government of others? Or have we found angels in the forms 
of kings to govern him? Let history answer this question.” 
History answers it. We find in the old world an artificial gov- 
ernment-made civilization, but its refinements, culture, and 
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enjoyments are confined to the favored few and supported by 
the wretched and permanent degradation of the toiling masses. 

America, convinced by this answer and accepting it as conclu- 

sive, proclaims freedom of development, or individual self- 

government, not as a sovereign concession, but as the natural 
and inalienable right of man. 

This term of ‘* self-government,’’ has acquired a new mean- 
ing. It is not limited to the idea that a majority of people have 
the right of managing their own affairs, but it expresses the 
right of individual self-determination. This does not release 
man from control, nor does it sanction arbitrary or licentious 
conduct. Freedom as a political term, referring only to the 
relation of the individual to government, means that domain of 
human activities which is free, or exempt, from government. 
By narrowing the sphere of law and government it widens that 
of moral forces, which grow more potent as civilization advances. 

Our political institutions and system of positive law, as 
outlined in our constitutions, exhibit two distinguishing char- 
acteristics — 

Our elective system, making officials merely temporary organs 
of the law, eliminates the personal elements of European govern- 
ments. Legislation, exclusively in charge of the direct repre- 
sentatives of the people, remains subject to the controlling 
influence of public opinion. Participation of the people in the 
practical administration of law, as jurors and in kindred capac- 
ities, preserves popular reverence of law, insures tacit obedience 
to its commands, and dispenses with standing armies and large 
police forces. These salient features reflect our democratic 
principle, or the right of a majority of the people to control all 
matters belonging to the jurisdiction of government. 

But that this jurisdiction is limited is evidenced by the sig- 
nificant silence of our constitutions concerning the countless 
activities which constitute the social life of a people and deter- 
mine their civilization. No organs, no appliances of any kind, 
are provided for governmental supervision of the people or the 
furtherance of their welfare, except such as serve to protect 
their freedom. 


This freedom is no longer an untried experiment. Our brief 
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history of little more than a century proves its incomparable 
virtue. No people, ancient or modern, has ever advanced as 
bravely and nobly as this young nation, which, almost instantly, 
has leaped into the front rank of civilized States and assumed 
unchallenged leadership in the march of modern progress. Its 
advent signaled the beginning of a new life, joyous, hopeful, 
and foreshadowing that new type of civilization which, not con- 
fined to favored classes, invites all to share its benefits, each 
according to his capacity for the work of unfolding it. It has 
trained a nation of citizens distinguished by sturdy, self-reliant, 
and proud manhood. 

But we now witness the unmistakable decline of this superi- 
ority of the American people, their. tendency to the low level 
of the overgoverned people of European nations, and the 
degeneracy of our institutions to mere empty forms. Poverty 
ceases to be an exception, and pauperism becomes a regular 
institution. So-called ‘laboring people ’’ are stigmatized as 
an inferior class, to be pitied with offensive condescension or 
haughtily insulted. They depend on uncertain wages which 
yield them but a scanty support, and their incessant toil ex- 
cludes them from the enjoyment of the brilliant surrounding 
civilization. A new element, an army of unemployed, a prole- 
tariate, clamoring for bread or depredating upon society, grows 
more numerous and more menacing. Simultaneously fabulous 
wealth accumulates in the hands of few and deepens an impass- 
able gulf between the very rich and the very poor. Discontent 
spreads among the suffering masses who, discouraged and hope- 
less like the poor people of Europe, appeal to the government 
for relief and help. Only the semblance of popular govern- 
ment as once conceived remains, for money controls elections 
and exposes law and government to popular distrust. An 
unnatural conflict between capital and labor is threateningly 
approaching us, and if not averted, will shake our nation to its 
very center. It is needless to dwell upon these wretched con- 
ditions. They are manifest to everybody, and our current 
literature describes them again and again in all their minutest 
details. But we should search for the cause of this downward 
tendency and the means of arresting its progress. 
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Countless surface reforms are suggested, and zealously 


agitated, but they prove mere palliatives, which may mitigate 
acute suffering, or combat symptoms, without touching the seat 
of disease. It is idle to trust the omnipotence of legislation to 
provide some royal remedy for the evils confronting us. Our 
civilization is taking this unexpected turn, because we are forsak- 
ing the vital genetic American principle. We have commenced 
to imitate the methods of European governments, and an inex- 


orable logic inflicts upon us, by way of penalty, the social evils 
of Europe. 


The deluded faith in the sovereignty of government, and its 
duty of furthering general welfare, gives apparent validity 
to the various devices of subsidizing favored industries. 
Enterprises, unprofitable in the economic sense, are thus 
made lucrative to individuals and associations 
embark in them. In 


induced to 
some form or other the masses are 
taxed and impoverished to pay tribute to and enrich certain 
classes or sections of the country. Our protective tariff system, 
and subsidies given to railroads and like industries of magnitude, 
illustrate this policy of fostering enterprises which, being un- 
profitable without artificial support, cannot fail to entail loss 
upon the nation and fatally to disturb the natural distribution of 
wealth. Our land-policy, which virtually surrenders our vast 
and magnificent public domain to speculators, has served to con- 
gest labor in the densely populated manufacturing and mining 
districts, and the resulting excess of supply over the demand for 
labor tends to depress wages and to throw many out of employ- 
ment. Immense fortunes are thus made, and this unearned 
capital is compelled and can well afford to invest largely in 
politics and elections, in order to perpetuate legislation which is 
the source of wealth. This system is in our day quite appro- 
priately termed capitalism. 

The people protest. against its consequences. Observing, 
however, the abnormal operation of economic laws, such as de- 
mand and supply and free competition, because corrupted by 
governmental interference, they distrust them, but still, strange 
to say, look to the power of government as a substitute for 
them. This accounts for the many novel demands now seriously 
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discussed, such as the regulation of the hours of labor by law, 
of the employment of minors, arbitration of disputes between 
employers and employés, fiat money, government ownership of 
railroads, telegraphs and similar industries, war against corpo- 
rate capital, trusts and combinations, suppression of vice by law, 
free education, employment of the unemployed —and so on, 
These tendencies, provoked by policies for the benefit of organ- 
ized capital, represent modern socialism. 

These implacably antagonistic interests, both looking to the 
sovereign government to solve their problem, are bringing on an 
important crisis in the history of our nation. But suddenly our 
war with Spain promises very materially to influence, if not to 
end, this pending conflict. Capitalistic classes advocate a vast 
colonial policy, the acquisition of territory thousands of miles 
distant from our continent, and the government of its conquered 
inhabitants as our subjects, exactly as the powers of Europe do. 
They predict great commercial advantages and new seductive 
avenues to wealth. That the support of this policy will neces- 
sitate the maintenance of a large standing army and may 
involve us in the international complications of Europe, is made 
light of, and sentimental patriotism is appealed to by pointing 
to the glorious prospect of becoming the mightiest among the 
mighty nations of the earth. When the opposition urges, that 
this policy will afflict our country with militarism and incalcula- 
bly increase the power of our central government, it is derisively 
answered, that our old notions of human freedom were suitable 
in the earlier life of our republic, but that the exigencies of our 
grand national development kindle loftier aspirations and 
impose new responsibilities, which, as a progressive people, we 
should be ready to meet without clinging to antiquated ideas 
or harping on constitutional objections. But it cannot fail to 
occur to dispassionate and unbiased minds, that in fhat irre- 
pressible conflict between organized capital and organized labor 
a standing army as ally would make organized capital invincible. 
Besides protecting the property Americans may acquire in the 
Philippine Islands, such army would also be used, as it is effect- 
ually done in Europe, to suppress the struggles of labor to regain 
prosperity and freedom. 
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The fallacy of the reasoning in support of this new policy is 
manifestly due to its entire failure to distinguish principle from 
policy. In the legitimate domain of practical politics, or of 
government and its measures and policies, considerations of ex- 
pediency chiefly control and vary with varying conditions. Juris- 
prudence, however, knows no expediency, but anchors alone in 
verified principles of right. In Europe governments subordinate 
and distort the law to make it subservient to their policies. 
Thus it becomes an instrument of absolutism. If our govern- 
ment is truly a government of law, and the law alone assigns to 
it its rightful sphere, all arguments of expediency are wholly 
irrelevant until the first point, the question of rightful jurisdic- 
tion, is conclusively settled. This subordination of government 
to law affords the only enduring protection to American free- 
dom and institutions. As we lose sight of and ignore this, the 
modern reaction in favor of unlimited government, because dis- 
guised in democratic forms and methods, seems to advance with 
incredible speed to triumphant victory. But, if the sturdy man- 
hood and ardent love of freedom of the American people are 
not wholly extinct, it is this very impetuous progress of im- 
ported political heresies, which justly encourages the hope, that 
it will excite a sober, determined, and irresistible counter-reac- 
tion. 

In this connection it may well be asked: Why, if these ten- 
dencies are retrogressive, did the self-governing American peo- 
ple ever permit them to grow? Some conclude that they are 
inseparable incidents of an advanced state of civilization, and 
others that they disprove the capacity of the people for self- 
government. Neither one of these conclusions is warranted. 
We should remember that, when our republic was constructed, 
European ideas of government still dominated the minds of the 
people. While public sentiment favored a republican form of 
government with virtual unanimity, the essential American 
idea was in its incipient and tentative state, encountering 
formidable opposition of accustomed opinions and prejudices 
imported from the old world and cherished during our col- 
onial times. But these adverse political schools struggled for 
mastery, which occasioned and necessitated our two national 
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parties, and their vital controversy, far from ended, is growing 
more intense in our day than ever. 

It should also be appreciated that the framers of our constitu- 
tion were not, and could not be, prepared successfully to assail 
the long-established doctrine of sovereignty of government, 
But, suspecting its danger, they chiefly endeavored to locate it 
as safely as possible. This gave rise to the protracted conflict 
between the party wanting a sovereign national government and 
the party contending for the sovereignty of the several States. It 
involved no principle of a permanent nature, but localized sover- 
eignty was, practically at least, comparatively harmless. Sover- 
eign power of the majority of a sparse population occupying a 
limited territory, whose interests were identical, freely discussed, 
and easily understood, did not prove oppressive to minorities. 

This State-rights doctrine is now irrevocably defeated, although 
the historical and constitutional arguments in its support remain 
unrefuted. But increased facilities of communication, derived 
from the use of steam and electricity, have nationalized com- 
merce and welded our people into one great nation. State 
sovereignty, as once understood, is now scarcely more than an 
historical reminiscence, but the principle of individual human 
freedom, which inspired and gave it priceless value, should be 
rescued from the ruins of this decaying institution. 

Nor should we ignore the effects of our civil war. It kindled 
a more ardent national feeling and demonstrated most impres- 
sively the authority of merely physical force. The devastated 
condition of the country when the war ended, and the dark 
period of reconstruction following it, diverted the attention of 
the people from their unsettled controversies in regard to vital 
political principles, and summoned their energies to the inviting 
task of developing the material resources of the country. Pur- 
suit of wealth became the absorbing passion of the people. To 
this pursuit the national government lent its ready and unstinted 
help, which enabled it, almost without opposition, to usurp the 
sovereign powers of the State, and the exingencies of our un- 
paralleled material progress afforded the national government 
the opportunity of extending its authority and jurisdiction 
rapidly and indefinitely. 
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But our political conditions have shaken the people out of 
their political lethargy. Enormously increased wealth is found 
accumulated in the hands of the great captains of industry and 
selfish and unscrupulous speculators. The people discover that 
they remain poor, and that beneficent government policies estab- 
lish economic conditions which, if maintained, make their povy- 
erty and helpless dependence an unalterable status. Professional 
politicians, while disingenuously parading submission to the 
sovereign will of the people, excite and confuse public opinion 
in order to manipulate party-policies and elections more success- 
fully in the interest of organized capital. Discarding principle 
and substituting class-interests, local and sectional, is called 
practical politics, or conducting the government on business 
principles. This spirit of cynicism, characterizing public life, 
also finds its way into private life, until the almighty dollar 
becomes the sole recognized measure of the value of men and 
things, stifling all nobler aspirations, national and individual, as 
theoretical and visionary. 

In view of these unmistakable tendencies, foreshadowing 
disastrous failure, this cannot be the time to extend our terri- 
torial dominion, or to carry our humane Christian civilization, 
with sword in hand, to unknown regions. Force breeds discord 
and strife. Existing discontent, distracting our own people, 
demands, above all, the solution of our own social and political 
problem. This policy of conquest would complicate this prob- 
lem still more and adjourn its solution indefinitely. We cannot 
retrace our steps to restore conditions as they existed before the 
reactionary schemes in favor of absolute government prevailed. 
But great epochs in the history of nations are invariably trace- 
able to some single central idea. We can return to the vital 
principle, to which we owe whatever is valuable in the civilization 
of our day, and upon the preservation of which depends the 
achievement of further triumphs in the best interest of humanity 
the future still has in store for us. The revival of this cardinal 
principle, as a means of reviving the sturdy self-reliant manhood 
of the people, can alone arrest the progress of that false civil- 
ization, which only prospers when the people are reduced to and 
maintained in helpless dependence. 
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To accomplish this is the mission of jurisprudence. It has no 
defined power, and no appliances of force. Noiseless convincing 
influence upon public opinion is its sole weapon, but it is the 
only effective one, for the convictions and genius of a people, 
which determine the character of their institutions and of their 
civilization, can never be molded by coercive force. Rome was 
an imperial power and expanded its dominion by conquest. It 
has given to the world a jurisprudence representing a type of 
civilization that is now receding from the stage. America is 
destined to give to the world a jurisprudence that reflects our 
modern civilization of peace, self-reliant intelligence and free- 
dom. Having emancipated the State from priestcraft and the 
church from statecraft, it has lifted humanity to a higher plain, 
and its message of freedom to the world has electrified the 
nations of Europe and remodeled their institutions. We must 
go on in this noble work of emancipation. Industrial freedom 
is our next step. Conquest is our duty, but it is peaceful con- 
quest by the irresistible force of truth and justice We must 
maintain the supremacy of law, wholly disinterested law, which 
employs the machinery of government to preserve the peace 
and order of society, to protect man against man, and to shelter 
the unimpeded and unaided development of their faculties. 
Thus we make our nation a power, to which weaker nations 
succumb, and which will be joyously welcomed by all the people 
that are oppressed. 

Uncompromising loyalty to this fundamental American idea is 
the essence of patriotic citizenship —and it is the office of 
jurisprudence to reconstruct our system of law, freed from the 
chains of the traditions of past ages, and vitalized by the bracing 
principle of civilized freedom, or, in other words, to build an 
unadulterated typically American jurisprudence. 


H. Te1cHMUELLER. 
La GRANGE, TEXAS. 


som 
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PROOF OF CHARACTER BY PERSONAL KNOWLEDGE 
OR OPINION: ITS HISTORY. 


In 1798, at the trial of the ardent young Irish gentleman, 
O’Connor, on the charge of breach of parole, a galaxy of famous 
historical personages were called to testify to the honor and 
uprightness of the accused, and, one after another, Erskine, 
Fox, Sheridan, and Grattan were allowed to express their per- 
sonal belief in the integrity of their friend.’ In 1803, at the 
trial of Captain Despard, one of the witnesses to character was 
the battle-scarred veteran of the seas, Lord Nelson, who, on 
behalf of an old messmate, testified, not to any reputation, but 
to his own belief founded on long personal intimacy.? 

To-day this is changed; and, by a rule which is almost uni- 
versal (in this country, at least), the personal knowledge and 
belief of the witness to character is rigorously excluded, and the 
community reputation is all that will be listened to. The policy 
of the change is highly questionable, but space does not permit 
its consideration here. The purpose in this article is to examine 
the history of this change and the effects it has left upon the 
law of to-day. We may examine the history first in England 
and then in this country; and under each head it will be 


11798, O’Connor’s Trial, 27 How. 
St. Tr. 39 (Thomas Erskine: ‘‘I feel 
myself not only entitled but bound 


2 1808, Despard’s Trial, 28 id. 460 
(Vice-Admiral Lord Viscount Nelson: 
‘We went on the Spanish Main to- 


upon my oath to say, in the face of 
God and my country, as a British 
gentleman, which is the best thing any 
man can be, that he is incapable in my 
judgment, of acting with treachery or 
duplicity to any man, but most of all 
to those for whom he professes friend- 
ship and regard *’), 42 (Charles James 
Fox), 45 (Richard Brinsley Sheridan), 
50 (Henry Grattan), 50 (Lord John 
Russell). 


gether, we slept many nights together 
inour clothes upon the ground, we have 
measured the height of the enemy’s 
wall together; * * * I formed the 
highest opinion of Colonel Despard*’), 
461 (testimony of Sir Evan Nepean: 
**You will state your opinion of him 
from your own knowledge of him; 
that opinion I understand to be a good 
one, so far as you have known him?” 
Yes’). 
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necessary to take up separately the cases of a defendant’s char- 
acter and a witness’ character. 


ENGLAND. 


1. First, as to a defendant’s character. 

a. That the original and unquestioned practice called for and 
allowed the witness’ own belief, founded merely on personal 
intimacy, as to the trait of character in question, and did not 
insist on or necessarily ask for the community’s reputation, is 
clear from the following passages, as well as the two just 
quoted: — 


1699. Trial of Cowper, Marson, Stephens, and Rogers;1 murder; Sir T. 
Lane: ‘‘I never knew him [Cowper] discover any ill-nature in his temper; I 
think he cannot be suspected of this or any other act of barbarity;’’ Mr. Cox: 
“T have lived by him eight or nine years; * * * of all men that I know, he 
would be the last man that I should suspect of such a fact as this is; I nelieve 
nothing in the world could move him to entertain the least thought of so foul 
anact. * * * JI have known Mr. Marson a long time, and had always a 
good opinion of him; I do not believe 50007. wou'd tempt him to do such a 
fact; ’’ Major Lane: ‘‘ My lord, I have known Mr. Marson ever since he was 
two years old, and never saw him but a civilized man in my life; he was well 
bred up among us, and I never saw him given to debauchery in all my life.’ 

1780. Anon, McNally’s Evidence; ? indictment on the Riot Act; the witness 
‘gave him a good character,” and ‘‘ said his reason for entertaining a good 
opinion of him was that hv knew him to be a dutiful son and that he supported 
a helpless parent by his industry.”’ 

1794. Thomas Hardy's Trial;* John Stevenson sworn: ‘* How long have you 
known Mr. Hardy?” ‘ About eight or nine years, as near as [ can recollect.” 
“What character has Mr. Hardy borne during the eight or nine years you have 
known him?”’ “ [have always esteemed him as a man of a mild, peaceable dis- 
position.”? ‘* Have you known him well during that time?”? ‘Yes; * * * he 
always behaved with great uprightness as far as I had occasion to observe him, 
and I always esteemed him a man of a peaceable, mild disposition; and as to 
moral character, I know no man that goes beyond him.” ‘ Has that been his 
general character?’ ‘It has been as far as I ever knew; I never heard any- 
thing to the contrary.’’ Alexander Gregg sworn [he knew Mr. H. intimately]: 
*‘ Has he been a peaceable, orderly man?” ‘ As far as ever I saw.’’ ‘* Have 
you known him well during this time?’’ ‘‘Yes, as a neighbor constantly.” 
Is this his general character?’ ‘It is, as far as lever heard.’’ Peter Mac- 
bean sworn [he had known Mr. H. for seventeen years]: ‘‘ During that time 
what character has he borne?’’ ‘‘ A very amiable character indeed, both civil 
and religious.’’ ‘* Do you speak from your knowledge of him?’’ ‘ From my 
own knowledge.’”’ ‘‘What is his general character?’’ ‘A peaceable, quict, 


1 13 How. St. Tr. 1180, ff. 2 323. 3 24 id. 999. 
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well-disposed man.’? John Bogue called: ‘‘ Have you known Mr. Hardy well 
since that time [ten years]?’’ ‘ Yes; I have known him to be an industrious, 
an honest, and a Christian man, I believe.’’ ‘‘ What is his general character? ”’ 
“What I have said.’”’ ‘* Has he the character of a peaceable man?” ‘ Very 
much so, from everybody I have heard speak of him; when I have done busi- 
ness with him I have always found him peaceable and punctual to his word.” 
“‘Do you speak from your own knowledge of him?’ ‘Yes, and his general 
character.’’ 

1802, Macfarlane’s Trial:1 ‘What has been his character during the time 
you have known him?’ “ A very good one; I have had dealings with him all 
that time, and always found him very correct and honest.” 

18.3. Hedges’ Trial: ?‘* Have you known the defendants well and had oppor- 
tunities of observing them and their conduct?” ‘‘Yes; * * * Ihave always 
thought them men of honesty and integrity.’ ‘‘ From your own observation 
and knowledge?’ ‘“ Yes, from my own observation and knowledge.”’ 

1808. Alexander Davison’s Trial,> fraud in public accounts; Lord Moira 
sworn: ‘*Had your lordship [as general-in-command, Mr. D. being commis- 
sary-general] an opportunity of observing his public conduct?” ‘ His con- 
duct was clear and punctual, answering every expectation I had formed, strictly 
delicate in refusing emoluments which he might well have claimed.”’ ‘ From 
your lordship’s general knowledge of his conduct, is he a person whom your 
lordship would think capable of committing a fraud? ‘Certainly not.” 
{After an interruption on another point]: Lord Ellenborough: ‘* The correct 
inquiry is as to the general character of the accused, and whether the witness 
thinks him likely to be guilty of the offense charged in the indictment.”’ 
Sir Andrew Hammond sworn; Lord Ellenborough: ‘From your knowledge of 
Mr. Davison’s character and conduct, do you think him capable of committing 
a fraud?” “TI should have thought him the last man in the world that would 
have attempted anything of the kind, or even to have been a cause of it.”’ 
Mr. James Davidson sworn: “ From all that you have observed of him [Mr. 
D.] and all that you have known and heard of him, what is your opinion of his 
general character?’’? ‘You say ‘known and heard;’ all that I have known of 
him is that he has been an honest man, an honest dealer with me as a mer- 
chant.”” “From what you have heard in the world at large, what is your 
opinion of him?’’ ‘There are a variety of reports concerning Mr Davison; 
those I know only as the world knows; but as to his dealings with me, I 
always found him an honorable and honest man.”’ 

1831. Lord Tenterden, C. J, in R. v. Cobbett: 4 ** The proper inquiry for a 
gentleman who has known Mr. C. many years is as to his general character, 
not as to any individual or particular acts. * * * You may ask persons 
who have been acquainted with you what their opinion is of your character and 
your views on subjects connected with this publication; ’? then witnesses tes- 
tify, e. g , ‘I have known him personally for five years, and I think him quite 
the reverse of a man likely to incite the laborers to outrage.”’ 

1839. Littledale, J., in R. v. Lovett: ° ‘*The object is to show that you are a 


1 28 id. 305. 4 2 State Tr. [N. s.] 789, 873. 
2 Ib. 1402, 1403. 5 3 id. 1177, 1185. 
3 31 id. 186. 
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well-disposed and quiet man, and did not recommend any violence. 
not ask him as to particular conversations 


You can- 
You may ask him your general 
habits, manner, and opinions, and as not inclined to acts of violence.”’ 


The constant practice in the State Trials illustrates this, in the 


past century,! as well as in the present one.? 
A few features of this orthodox practice may now be noticed, 
b. The only doubt was as to whether the witness must stop 
with the specification of abstract qualities, or could go on to 
speak specifically as to the defendant’s likelihood to commit the 


crime in question.’ 


1 1685, Fernley’s Trial. 11 How. St. 
Tr. 406, 435; 1696, Sir John Freind’s 
Trial, 13 id. 40, 41, 42, 43; 1696, Low- 
ick’s Trial, ib. 291, 299; 1696, Butler’s 
Trial, ib 1260, 1261; 1702, Swend- 
sen’s Trial, 14 id. 589, 590; 1704, 
Denew’s Trial, ib. 931, 932; 1710, 
Willis’ Trial, 15 id. 630, 638; 1729, 
Huggins’ Trial, 17 id. 349-354; Acton’s 
Trial, ib. 500; 1741, Captain Goodere’s 
Trial, ib. 1061-1063; White’s Trial, 
ib. 1088; 1753, Murphy’s Trial, 19 id. 
725; 1758, Barnard's Trial, ib. 833, 
834, 835, 837, 838, 840, 841; 1754, 
Canning’s Trial, ib. 467, 504, 591; 
1773, Fabrigas v. Mostyn, 20 id. 94; 
1775, Fowke’s Trial, id. 1184; 1783, 
Dean of St. Asaph’s Trial, 21 id. 932, 
933; 1783, Bembridge’s Trial, 22 id. 
66, 67; 1798, Sheare’s Trial, 27 id. 323, 
362; Byrne’s Trial, ib. 504. 

21802, Wall’s Trial, 28 id. 137; 
1803, Kearney’s Trial, ib. 745; Byrne’s 
Trial, ib. 830; Killen’s Trial, ib. 1037, 
10388; Doran’s Trial, ib. 1067; Don- 
nelly’s Trial, ib. 1091; MclIntosh’'s 
Trial, ib. 1236, 1237; Keenan’s Trial, 
ib. 1264; Redmond’s Trial, ib. 1306, 
1307; 1804, Cobbett’s Trial, 29 id. 45, 
46; 1805, Picton’s Trial, 30 id. 259; 
1807, Draper’s Trial, ib. 1017-1022; 
1817, Turner’s Trial, 32 id. 1058; 
Weightman’s Trial, ib. 1382; 1839, R. v. 
Collins, 3 State Tr. [N. s.] 1149, 1170, 
1174; 1839, R. v. Frost, 4 id. 85, 214, 


870; 1843, R. v. O’Connor, ib. 935» 
1161 (‘* From your knowledge of me 
for eight years, do you think I would 
de anything calculated to lead toa 
breach of the peace through any 
pecuniary motive? ’’); 1848, R. v. Fus- 
sell, 6 id. 723, 759; 1848, R. v. Duffy, 
7 id. 795, 928; 1848, R. v. Dowling, id. 
382, 454; 1848, R. v. O’Donnell, id. 
637, 698 (‘*What in your opinion is 
his character for peacefulness and 
good behavior?’ ‘I have always be- 
lieved him to be a peaceful and well- 
behaved man.’?) The same practice 
obtained for testimony to other than 
moral character, i. e., skill, compe- 
tence, etc.: 1808, R. v. Williamson, 3 
C. & P. 635 (midwife); 1848, R. v. 
Whitehead, 3 C. & K. 202 (surgeon); 
1842, Fountain v. Boodle, 3 Q. B. 5 
(libel; servant’s dispusition). 

3 J. e. whether, instead of merely 
asking, *“‘Is he to your knowledge a 
man of peaceable disposition? ” the 
further inquiry was allowable, ‘‘ Is he 
in your judgment a man likely to have 
raised a disturbance or committed an 
act of violence?’ The latter form of 
question, as involving an opinion on 
the merits, was excluded in 1794, in 
Hardy’s Trial, supra, by L. C. J. Eyre 
in these words: ‘‘I have often heard 
it put, and often heard it objected to. 
It is certainly not a strictly regular 
question. You are to ask his general 
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c. The doctrine that particular acts could not be spoken of 
had very early been enunciated for testimony to a witness’ char- 
acter, but was not then fully established for testimony to a 
defendant’s character, especially for testimony detailing his good 
deeds (as the above quotations show) ; and it is the judicial en- 
deavor to enforce this prohibition that has sometimes been mis- 
understood as directed to the present subject, — with which, of 
course, it has nothing to do.! 

d. The hesitation, if any, was as to receiving reputation, 
and not as to personal knowledge, — as is seen clearly in the 
quotation from O’Connor’s Trial,? and is discernible also 
in Hardy’s and Hedge’s Trials.2 The witness constantly 
spoke from personal knowledge alone, and often (though less 
frequently) from personal knowledge plus reputation; but to 
speak from reputation alone is regarded in the 1700s as improper. 
On this point the law afterwards changed and allowed yeputa- 
tion alone; but the earlier practice thus shows that it was only 
reputation, and not personal acquaintance, that could be attended 
by any suspicion of its orthodoxy 
e. The term ‘‘ character ’’ was normally applied to the actual 


character, and from thence the jury 
are to conclude whether a man of 
such a character would commit such 
an offense. At the same time, in jus- 
tice to the question, I must say I have 


Trial, 13 How. St. Tr. 1260, 1261 
(** Whether you think she would be 
guilty of suchaforgery?’’ “I cannot 
believe she would);” 1704, Denew’s 
Trial, 14 ib. 931, 932 (murder; to de- 


known it asked a hundred times; I 
have very often objected to it my- 
self.’ 

On the other hand, in 1808, through- 
out Davison’s Trial, supra, Lord 
Ellenborough sanctioned that form of 
question, under the following ruling: 
“The correct inquiry is as to the 
general character of the accused, and 
whether the witness thinks him likely 


to be guilty of the offense charged in > 


the information.’? The truth is that 
Lord Ellenborough’s form of question 
had always been an orthodox one, and 
it was only towards the end of the 
century that the doubt arose, as the 
following cases show: 1696, Butler’s 


fendant’s witness: ‘‘ Do you think he 
would have been guilty of an assassi- 
nation?’’? ‘*No, indeed I do not”’); 
1783, Dean of St. Asaph’s Trial, 21 
How. St. Tr. 932 (‘Do you think him 
likely to be a man to stir up sedi- 
tion?’’ “Far from it; I think him 
one of the first that would quell it ’’) ; 
1798, O’Connor’s Trial, 28 id. 39, 42 
(quoted supra); 1831, R. v. Cobbett, 
2 State Tr. [N. s.] 789, 876 (testimony 
that the defendant was not ‘‘ likely to 
incite the laborers to outrage”’ ). 

1 See the next quotations. 

2 Post. 

3 Ante. 
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qualities, and not to the community’s estimate of these qualities,! 
as the preceding quotations show. Moreover, the term ** general 
character ’’ while it was sometimes applied to the latter, to dis- 
tinguish it from the former when spoken of at the same time (as 
in Hardy’s Trial, quoted supra), was also and commonly applied 
to the former alone, — especially either to make the distinction 
noted in b, supra, or to distinguish (as in ¢, supra) the ‘ gen- 
eral’ traits themselves from the * particular’’ acts instancing 
them. This latter meaning (7. e., general disposition as opposed 
to the particular acts showing it ) seems to have been the original 
and natural source of the phrase and the orthodox application of 
it. This point, important in clearing up obscurities, is made 
evident by the following passages, in which italics have been 
used to elucidate the emphasis: — ~ 


1722. Layer’s Trial.2 Various discreditable facts being offered to discredit 
a witness, he was stopped, on objection; L. C.J. Pratt (to counsel): “ Mr. 
Hungerford, you know what the rule of practice and evidence is, when objec- 
tions are made to credit and reputation of the witness; you cannot charge 
him with particular offenses. For if that were to be allowed, it would be 
impossible for a man to defend himself. You are not to examine to the par- 
ticular facts to charge the reputation of any witness, but only in general you 
are to ask what his character and reputation is. * * * You know, if there be 
any objection to him, to his general character, he can answer them; but if 
objections are grounded on particular charges of his being a base, an infamous, 
and an ill man, not having any notice of this, it is impossible for him to 
defend himself.”’ 

1780. Maskall’s Trial. The cross-examiner was stopped in asking as to a 
separate charge, an indictment for assault; Court: ‘You may impeach any 
man’s character by calling witnesses to his general character, but you cannot 
inquire into particular facts.” 

1817. R. v. Watson; 4 evidence of bigamy was offered against the prosecuting 
witness, but excluded; Bayley, J.: ‘The rule is that a party against whoma 
witness is called may examine witnesses as to his general character, but he is not 
allowed to prove particular facts in order to discredit him, * * * for although 
every man may be supposed to be capable of defending his general character, 
he cannot come prepared to defend himself against particular charges without 
notice.”’ 

1831. R. v. Cobbett,5 Lord Tenterden, C.J.: <‘ [You may ask] as to his general 
character, not as to any individual or particular acts.”’ é 


1 This should be clearly realized. 2 16 How. St. Tr. 246. 
Whatever ambiguities the phrase 3 21 ib. 667. 
** general character”’’ had, ‘‘ charac- 4 2 Stark. 149. 


ter’’ meant just what it seems to mean. 5 2 State Tr. [N. s.] 789, 875. 
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When it is remembered that up to this time nobody questioned 
the propriety of calling for personal knowledge as to actual 
character, it will easily be seen that ‘* general character ’’ could 
usually mean only one thing, viz.: the general or abstract trait 
as distinguished from particular instances of it. 

We are now in a position to understand the remark of Lord 
Elienborough, C. J., in Jones’ Trial: is reputation; it is 
not what a person knows.’’ This was called forth by the per- 
sistent attempt of* counsel to bring out particular facts show- 
ing honesty, in violation of the above rule. The remark is 
easily interpreted in that sense in the light of the same judge’s 
clear opinion and practice in Davison’s Trial,? in the preced- 
ing year, when he freely allowed the witnesses to speak 
from personal knowledge only, and distinctly sanctioned the 
statement ‘* whether he thinks him likely to be guilty of the 
offense charged,”’ and there used the term ‘* general character ”’ 
simply as distinguished from particular acts. But the phrase 
above in Jones’ Case somehow caught the attention of mod- 
ern text-writers, and, being misunderstood, has proved a great 
stumbling-block ; e. g. in the argument of counsel in 2. v. 
Rowton,? where Mr. Taylor truly said: ‘* There is only one 
judicial authority to exclude individual opinion, and that is 
what Lord Ellenborough said in 2. v. Jones,’’ and that, he 
might have added, was really no authority if rightly under- 
stood. 

(f) The practice and the rule in England to the middle of 
this century has already been shown. The statements of the 
early and classical text-writers (all writing from experience at 
the bar) are equally clear when we understand the usage of the 
term ‘* character’’ in this connection. That personal belief, 
estiinate, opinion, or knowledge — under whatever name — was 
proper and unquestionable testimony to character seems clear 
enough as the law and the practice throughout this whole 
period. 


131 How. St. Tr. 310 (1809). 1840, Peake, Evidence, 2d ed., 8; 1814, 
? Quoted supra. Phillipps, Evidence, Ist ed., 72, 108; 
3 Post (1865). 1824, Starkie, Evidence, Ist ed., II, 
41802, McNally, Evidence, 324; 366. . 
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(7) In 1865 came the decision in 2. v. Rowton,! surprising 
the profession,’ and ignoring the long record of precedents,’ 
The effect of J?. v. Rowton is to exclude testimony founded ex- 
clusively on personal knowledge, and to require the question in 
form to be directed to reputation alone. The ruling, it seems, 
is seldom acted on in practice.! 


2a. There was in thought and in legal rule, under the original 


and orthodox practice, no different attitude towards proof of 


a witness’ character. The witness to such ‘character, as the 


1 Leigh. & C. 520, 10 Cox Cr. 25, 
with two judges dissenting. 
2 See the remarks of Mr. J. Stephen, 
in his Digest of Evidence, 3d ed., 
Note XXV. 
8’ The opinion of Cockburn, C. J., 
*for the majority, does not cite a single 
precedent in its favor or discuss the 
question of policy, and even admits 
that “the strict rule is often exceeded 
in practice,’’ and the conclusion seems 
to have been reached in a doctrinaire 
fashion, by attributing a supposed 
meaning to character,’? which, as 
above shown, it does not have. The 
completeness of the historical misun- 
derstanding in the dogmatic mind of 
the learned Chief Justice may be judged 
from his following statement, which 
should be compared with the preced- 
ing list of citations: ‘*No one has 
ever heard the question, ‘ What is the 
tendency and disposition of the pris- 
oner’s mind?’ put directly.”? The 
Chief Justice’s citation of Phillipps on 
Evidence seems to show that he 
reached his conclusion solely on that 
authority, the frailty of which may be 
seen inafew words. In the first edi- 
tion, of 1814, at p. 72, was the follow- 
ing passage, quite consistent with the 
law as explained above: ‘In trials 
for felony the prisoner is always per- 
mitted to call witnesses to his gen- 
eral character; ’’ repeated in substance 


quotations below illustrate, constantly, if not usually, spoke 


up to the 3d edition; then, in the 4th, in 
1820, comes the following insertion: 
“What, then, is evidence of general 
character? One medium of proof is 
by showing how the person stands in 
general estimation; proof that he is 
reputed to be honest is evidence of 
his character for honesty, and the 
species of evidence most commonly 
resorted to in such inquiries. It 
frequently occurs that witnesses, after 
speaking to the general opinion of the 
prisoner’s character, state their per- 
sonal experience of his honesty; and 
this statement is admitted, rather 
from favor to the prisoner, than 
strictly as evidence of general char- 
acter.”” This passage is made more 
emphatic in later editions, ending 
with the 10th (I, 507) in 1852. But 
not a single authority was vouchsafed 
for the above passage until in 1824, in 
the 6th edition, R. v. Jones, the single 
misleading utterance, above explained, 
was referred to; and, in spite of the 
score of instances in the 1800s alone, 
no other citation was made, nor could 
be, indeed, to justify that passage. 
Thus, curiously and unfortunately 
enough, the law of England as repeat- 
edly declared for two centuries was 
overturned by a passage invented and 
inserted by a text-writer without the 
citation of a single precedent. 


( 
7 
1 
] 
I 
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from a personal acquaintance; reputation was often, if not 
commonly, not mentioned: 


1692. Duke of Norfolk’s Divorce Suit:1 “Witnesses produced to the credit 
of Rowland Owen [witness]; Edward Sylvester saith: He hath known Rowland 
Owen three or four years, and he hath trusted him in business, and he hath 
ever been very faithful; he hath trusted him in stores to the king, and he might 
have embezzled, but ever found him honest, and he hath had three or four 
thousand pounds’ worth of goods that he might have embezzled, and hath had 
opportunities of doing ill things, but he never did; he hath trusted him with 
everything he hath; he hath had more than twenty pounds embezzled by others, 
but he never embezzled a halfpenny.”’ 

1722. Layer’s Trial. Counsel: ‘‘ Is he a man as may be believed, even upon 
his oath, or not?’’ Witness: ‘‘I must tell you that I found him in so many 
mistakes about his own wife that, by God, I would not take his word for a half- 
penny.’”? Counsel: ‘* Go on, but don’t swear ‘by God’ any more.”’ 

1725. Lord Chancellor Macclesfield’s Trial. Common Serjeant: ‘* We desire 
that Mr. Price may give your lordships an account of what he knows of the char- 
acter of Mr. Cothingham and how long he hath known him.”’ Price: ‘* My lords, 
Ihave known him upwards of twenty years; I never knew anybody say anything 
amiss of him. * * * I know no man in his place behaved himself better 
than he hath done.’’ Common Serjeant: * We desire to ask not only to what 
Mr. Price’s opinion is, but to what is the opinion of others, as to his general 
character.”? Price: “I believe, if you ask his character of an hundred people, 
ninety of them will give him rather a greater character.”’ 

1798. O’Connor’s Trial.4 Mr. Dallas: ‘‘ Does you lordship [the witness, 
Earl of Moira] know a person of the name of Dutton, a quartermaster in the 
artillery?’ ‘I have heard of him, I do not know him.’? “Does your lord- 
ship know what is his general character?’ Mr. Gerrow: ‘‘ His lordship says 
that all he knows of Dutton’s character is from hearing. * * * The con- 
stant practice, where character has been inquired into, has been to put the 
question thus: Are you acquainted with such a person? From your acquaint- 
ance with him, what is his general character? But I never heard that whena 
witness says, ‘I do not know the person, but have heard of him,’ that then it 
was asked, What have you heard of his reputation? ’’? Mr. Dallas: ‘‘ Il admit that 
hearsay would not be evidence of any particular fact. But * * * I take it to 
be perfectly clear that it is no objection in this case, to an account of character, 
to say that it amounts only to hearsay; because when one man gives the char- 
acter of another, it must be that which he has heard from others, for it extends 
beyond his own knowledge, and the question is generally put to an extent 
beyond his own knowledge.” Mr. Justice Buller: “Did you ever hear that 
asked when the witness said he knew nothing about the person?’’ Mr. Justice 
Heath: “It must be founded in personal knowledge.” Mr. Justice Lawrence: 
“The question is always put in this way: Do you know the witness? Yes. 
Then, what do you know of him?’’ Mr. Dallas: ‘‘ It is my duty to acquiesce.” 


1 12 How. St. Tr. 899, 919. 
2 16 id. 253. 


VOL. XXXII. 


3 Ib. 1239. 
* 27 id. 32. 
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This was the established practice of the 1700s! as well as of 


the 1800s.? 


11742, Annesley’s Trial, 17 How. 
St. Tr. 1182. 

1744, Earl of Anglesea’s Trial, 18 
id. 272, 273. 

1754, Canning’s Trial, 19 id. 589, 
595. 

1797, Carty’s Trial, 26 id. 900. 

1798, Bond’s Trial, 27 id. 580, 584, 
586, 588. 

2 1802, Wall’s Trial, 28 id. 142. 

1802, R. v. Taylor, cited McNally, 
Evidence, 261, per Buller, J. (‘‘ swear- 
ing that from what they had observed 
in his conversation and manners they 
would not believe him on oath’’). 

1802, Mawson v. Hartsink, 4 Esp. 
102, Lord Kenyon, C. J. (‘‘He was 
asked as to his knowledge of L., and 
whether he would believe him on 
oath ’’). 

1804, Carlos v. Brook, 10 Ves. J. 


49, Lord Eldon, L. C. (‘‘ whether he 
would believe that man upon his 
oath’’). 

1805, R. v. Rudge, Peake Add. Cas. 
232, Lawrence, J. (‘* by general evi- 
dence of persons who were acquainted 


with him as to their belief of his 
credibility on oath’’). 

1806, M’Donough’s Trial, 30 How. 
St. Tr. 20; The Threshers’ Trials, ib. 
214, 

1805, Picton’s Trial, ib. 259. 

1813, Plumer, V. C., in Watmore v. 
Dickinson, 2 Ves. & B. 268 ( ‘* The 
only proper question, as Mr. Cooke 
has observed, is whether the witness 
is worthy of belief upon his oath’’). 

1814, Anon, 3 Ves. & B. 93 (an 
affidavit discrediting by particular 
facts was taken off the file; Eldon, L. 
C.: ‘*You may ask, whether the wit- 
ness is to be believed upon his oath; 
which is the course at law, not going 
to particular facts ”’). 


1817, R. v. Watson, 2 Stark. 154 
(Abbott, J. ‘ The usual question put 
for the purpose of discrediting the 
testimony of a witness is, Would 
you believe that witness upon his 
oath?” Bayley, J.: The witnesses 
may state that he is not a man to be 
believed upon his oath’). 

1817, Watson’s Trial, 32 How. St. 
Tr. 495 (‘* Would you becieve him 
upon his oath; or, in your judgment 
is he a person to be believed upon his 
oath?’’ believe not; I would not 
believe him upon his oath; ”’ to an- 
other witness: ‘From your knowl- 
edge of his character, in your judg- 
ment, is he a person to be believed on 
his oath?”? ‘I know him to bea 
rogue.”’ 

1817, R. v. Clarke, 2 Stark. 241, 
Holroyd, J. (after discrediting evi- 
dence of imprisonment, the superin- 
tendent of the House of Refuge was 
allowed to speak to the witness’ good 
character while there). 

1817, Sharp v. Scoging, Holt N. P. 
541, Gibbs, C. J. (** When you en- 
deavor to destroy the credit of a 
witness, you are permitted to call 
other witnesses who know him, and 
to ask them this general question, 
Would you believe such a man upon 
his oath? * * * As no man is to 
be permitted to destroy a witness’ 


. character without having grounds to 


state why he thinks him unworthy of 
credit, you may ask him his means of 
knowledge and his reasons of dis- 
belief’’). 

1820, Thistlewood’s Trial, 33 How. 
St. Tr. 842; Davidson’s Trial, ib. 1440, 
1441. 

1824, May v. Brown, 3 B. & C. 126, 
Bayley, J. (“When the credit of 4 
witness is objected to, general evi- 
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Some things are clear from these precedents : 

b. The terms ‘‘character’’ and ‘‘ general character ’’ are 
used more or less flexibly, but do not have an orthodox 
meaning of ‘* reputation.’? What has been said above, under 
1 e, applies equally to the terms as here used. Moreover, rep- 
utation alone, as O’ Connor’s Trial shows, was not regarded as 
sufficient; personal knowledge was the fundamental require- 
ment. 

c. The only doubt was whether, since credibility was the im- 
portant thing in’a witness, the attack could be made upon his 
‘general character ’’ —i. e. his qualities as a man generally — 
or only upon the specific trait of credibility. Towards the end 
of the 1700s, the opinion grew up that this ‘* general character ”’ 
(i.e. asa bad man) had nothing to do with his credibility, and 
that the testimony must be specifically directed to the latter 
quality only.t. But a compromise was finally reached, and the 
witness was allowed to employ his knowledge of this ‘* general ”’ 
character, and to lay it before the court with reference specifi- 
cally to credibility, 7. e. to say whether he would believe the 


dence that he is not to be believed on 
oath is admissible; but specific evi- 
dence of that at some period he had 
committed a particular crime is not 
admissible 

1830, R. v. Bispham, 4 C. & P. 392, 
Garrow, B. (repudiating the sugges- 
tion that a character-witness must 
have heard the impeached witness 
examined on oath’ at least once: 
“You have known him three years; 
have you such a knowledge of his 
general character and conduct that 
youcan conscientiously say that, from 
what you know of him, it is impossible 
to place the least reliance on the truth 
of any statement that he may make?” 

1833, R. v. Hemp, 5 C. & P. 468, 
Lord Denman, C. J. (the question 
“whether from having@heard Mr. J. 
give false evidence on the trial of a 
former cause, be considered that his 


testimony could be relied on,’’ was 
excluded, and the question allowed: 
“ From what you know of the general 
character of Mr. J., would you believe 
him on oath’’). 

1833, R. v. Nichols, 5 C. & P. 600, 
Parke, J. (whether the witnesses in 
question were “of very bad char- 
acter’? and whether would be- 
lieve those persons on their oaths; ”’ 
allowed). 

1843, R. v. Tissington, 1 Cox Cr. 
48, Abinger, C. B., semble. 

1848, R. v. Duffy, 7 State Tr. [N. 
8.] 795, 897. 

11794, Rowan’s Trial, 22 How. St. 
Tr. 1065 (objected to and withdrawn) ; 
see particularly the language in Carlos 
v. Brook, Watmore v. Dickinson, ante, 
and the cases immediately thereafter, 
in which the quality of credibility is 
made the essential requirement of the 
testimony. 
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other upon oath.1. The important thing here is that it was 
assumed that the witness spoke from personal knowledge, and 
the controversy was simply whether the statement of his experi- 
ence should deal with the man’s good or bad qualities as a 
whole, or with only the specific quality of credibility upon oath. 

d. We are now in a position to understand the language of 
the classical text-writers of the early 1800s. In Phillipps’ pas- 
sage, for instance,’ so often quoted in this country, he used 
general character,’’ nof in the sense of reputation,”’ but of 
general traits or qualities as distinguished from particular acts 
and from the specific quality of credibility. This is shown by a 
collation of the statements of other writers of the time. They 
had two important rules in mind: (1) that you cannot give evi- 
dence of particular acts, and (2) that (as just pointed out) 
you cannot against a witness speak of his general qualities unless 
you follow it up with the specific quality of credibility; and it 
was in trying to make this plain that they employed the term 
general character ;’’ any meaning of ‘*reputation,’’ as dis- 


tinguished from personal knowledge, was far from their minds, 


and would have been repudiated. 
e. In modern practice, the ruling in 22. v. Rowton * seems not 
to have been regarded as affecting testimony to a witness’ 


1 This form appears as early as 


to particular facts of criminality, but 
1794, per Buller, J., in De la Motte’s 


can only express their general opinion 


Trial, 21 How. St. Tr. 811; and later 
in Mawson v. Hartsink, Watson’s 
Trial, R. v. Bispham, and R. v. Hemp. 
It does not seem to have become usual 
till after 1850. 

2 1814, Phillipps, Evidence, Ist ed. 
109: ‘The regular mode is to inquire 
whether they have the means of 
kn wing the former witness’ general 
character, and whether from such 
knowledge they would believe him on 
his oath [citing Rookwood’s Trial and 
Mawson v. Hartsink].’’ 

3 1306, Evans, Notes to Pothier, 
1st ed IL. 260: ‘‘It is an esta)lished 
rule that witnesses examined with a 
view to discredit the testinony of 
others cannot be admitted to depose 


whether the party is or is not en- 
titled to be believed upon his oath.” 
1824, Starkie, Evidence, Ist ed., I, 
145-6: “ The credit of a witness may 
be impeached * * * by general 
evidence that he is not worthy to be 
believed upon oath, but no evidence 
can be given of particular collateral 
facts. * * * The proper question 
to be put to a witness for the purpose 
of impeaching the general character 
of another witness is, whether he could 
believe him upon his oath?” If 
Starkie’s:passage had been used rather 
than Phillipps’, our own courts would 
hardly have led us into the maze of 
varying rulings which we now have. 
4 Cited, ante, p. 719. 
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character, and the orthodox and traditional use of personal 
knowledge still obtains, both in practice! and in law.? 


In this country the orthodox rule has been widely departed 
from, in both branches ; though the tendency is just the oppo- 
site of that in England, 7. e., the departure is more marked in 


the case of witness’ character. 


1. Character of defendants, and of others than witnesses. 
The matter has not received adjudication as generally as might 
be supposed; but so far as decisions have dealt with it, reputa- 
tion is in most States made the exclusive mode of proof ;* and 
it is believed that the practice is almost universal to follow 
that method. Apparently the result has been reached by 


1 1883, Stephen, Hist. Crim. Law, 
I, 437: ‘‘ [The witness] may, however, 
be impeached by witnesses who will 
swear in general terms that he is not 
worthy of credit on oath.”’ 

2 1867, R. v. Brown, 10 Cox Cr. 453, 
before five judges (the question 
whether the witnesses ‘* would believe 
the witnesses for the prosecution upon 
their oaths,’? was held proper, R. v. 
Rowton not being held to exclude it; 
Kelly, C. B.: ** The practice now called 
in question has existed for centuries, 
and all of us have knowledge of it so 
far as our experience goes. The 
question reserved as to it ought not 
therefore to be argued atall.”” The 
argument, based on R. v. Rowton and 
Phillips v. Kingfield, post, was speci- 
fically directed against any use of the 
witness’ personal opinion. Martin, 
B., however, while rejecting the ar- 
gument emphatically, quoted as ac- 
curate a passage from Taylor on Evi- 
dence, § 1324, declaring the regular 
mode of question to be, ‘* whether he 
knows his general reputation, what 
that reputation is, and whether from 


accepting the analogy of the settled notion as to witness’ char- 


such knowledge he would believe him 
on his oath.”” This was not the form 
used in the case in hand; and yet the 
failure of Martin, B., to perceive any 
distinction detracts greatly from the 
force of the ruling). 

3 It may be noted, however, that, 
for other characters than that of a 
defendant, the tendency is to retain 
the use of personal knowledge, i. e. 
for the character of an employee as to 
care, of a physician as to skill, etc. 
This maintains the rule of R. v. Will- 
iamson, etc., cited above, and is 
apparently still the law in England 
also. Space does not suffice for more 
than the bare citations: 78 Ala. 472; 
87 id. 1383; 53 Cal. 361; 3 Conn. 343; 
33 id. 265, 269; 12 Ga. 453, 456; 25S. 
E. Ga. 411; 101 Ill. 568, 574; 4 Gray 
833; 1 All. 190: 119 Mass. 345; 154 id. 
13; 22 Minn. 407, 409; 38 S. W. Mo. 
298; 70 N. W. Nebr. 397; 15 Nev. 188, 
190; 80 N. Y. 877; 1 Dev. 345, 346; 3 
Jones L. 160; 11 Oh. St. 114; 26 id. 
162, 168; 24 Pa. 408; 77 id. 239; 46 
Wis. 290, 297. 
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acter, and the reasons are therefore to be sought under the 
latter head. 

2. Witness’ character. Were the departure has been almost 
complete, and in nearly all of the jurisdictions reputation appears 
as the sole source of proof. 

(1) But the matter has been complicated by the traditional 
use of the question, ** Would you believe the person on oath? ”’ 
This, as our courts could not help seeing in all the precedents 
and text-books, was the perfectly accepted form of the English 
common law; and the problem which they had to face was, to 
reconcile this with the notion, otherwise established in their 
minds, that reputation was the essential and sole source of 
proof. This problem was solved in various ways. There are at 
least five different types of solutions, — more than one of them, 
indeed, being often found in the rulings of the same court. 

(a) One solution squarely excludes any such question as in- 
consistent with the principle that reputation is the sole source. 
A minority of the courts take this radical step. 

(b) Another takes the opposite extreme, ¢. e. preserves the 
common-law tradition, and distinctly allows the personal belief 
of the witness to be used. This is early and rare.? 

(c) Still another is to require the witness to say whether he 
knows the ** character ’’ or ‘* reputation ’’ of the other witness, 
and then allows the question, ‘‘ knowing that character [or, 
reputation], would you believe him onoath?’’ The preliminary 
clause was supposed to be a traditional part of the question as 
used in the original English practice, the authority of Professor 
Greenleaf* serving as the basis of this opinion; though it is 
entirely erroneous, as the above quoted English precedents 
show; for the traditional English question asked directly for 
the witness’ personal belief; and the preliminary clause (his- 
torically later), when there was one, asked for ‘* character ’’ and 
not ‘‘ reputation.’?4 This form of solution, however simple, 


1 BE. g. Connecticut, Iowa, Maine, 3 § 461. 
Massachusetts, the later North Caro- 4 As late as 1836 and 1837, Mr. J. 
lina rulings, Washington. Story, in Wood v. Mann and Gass v. 


2 FE. g. the early Ohio cases, some Stinson, 2 Sumn., cited post, states 
early South Carolina cases, early the English practice as asking directly 
Illinois cases. for belief on oath, without the pre- 


™ 
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evades the issue; for it does not require the witness to say 
whether his personal experience, or his knowledge of the repu- ij 
tation, is to be the ground of his belief; the preliminary clause : 
is formally necessary, but the real issue of principle is left 
unsettled.? 

A hybrid form, more nearly approaching the next one as an 
expression of principle, is ‘* From such knowledge [of reputa- 
tion], would you believe him on oath?’’ thus more or less 
explicitly basing the belief on the reputation alone; no theory, 
however, being vouchsaféd.? 

(d) A peculiar and original solution is to insist upon one of 
these preliminary clauses, ‘* Knowing his reputation [or, From 
such knowledge], would you believe him on oath?’’ and to har- 
monize this with the reputation-principle by distinctly excluding 
any element of personal knowledge, and by treating this expres- 
sion of personal belief as a mere mode of measuring the quality 
of the reputation and of better expressing to the jury the exact 
degree of the community’s positiveness of opinion on the sub- 
ject. This solution, though it is forced and fantastic, and 


liminary clause; he understood the 
English practice better than Professor 
Greenleaf; for it must be remembered, 
as explained above, that the funda- 
mental notion of the English rule after 


° 1875, Per Curiam, in Hillis v.Wylie, 
26 Oh. St. 576: * To say that the repu- 
tation of the witness is ‘bad’ gives 
but imperfect information; ‘bad’ isa 
relative term, and the inquiry at once 


1800 was to get at the specific quality 
of credibility by asking for belief on 
oath, and the preliminary clause, used 
afier 1830, was not required, but 
merely permitted to those who wished 
to bring to bear the impeached per- 
son’s character as a whole; moreover, 
its presence, as above explained, was 
not due to any importance of getting 
at reputation, but to the supposed 
irrelevancy of general disposition un- 
associated with a reference to the 
trait of credibility. 

1E,. g. Georgia, Virginia, several 
Federal rulings. 

2 E. g. the later Illinois cases, the 
later New York cases, New Hamp- 
shire, Pennsylvania; this is perhaps 
the most frequent form of all. 


arises in the mind, ‘ How bad is it?’ 
Is his reputation so bad that he ought 
not to be believed under oath? The 
mode of inquiry allowed is only a 
means of ascertaining what the repu- 
tation of the witness for truth really 
is. The object of the testimony is not 
to introduce as evidence the opinion 
of the impeaching witness as to the 
truthfulness of the witness against 
whom he testifies, but to enable the 
jury to ascertain the true character of 
his reputation for truth as the im- 
peaching witness understands it, and 
thereby enable them to determine the 
extent to which it ought to discredit 
the witness. The question would be 
the same in effect if the witness were 
asked if the reputation of the witness 
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though historically it is due merely to the necessity of reconcil- 
ing precedent with a supposed principle, has at least the merit of 
facing the question and solving it rationally; and it is probably 
the real basis of most of the rulings adopting the form just 
described, under (c) as hybrid. 

(e) There are sub-varieties of (c) and (d) in jurisdictions 
where character for veracity only (not general good or bad char- 
acter) is usable for or against a witness; 7. e., the preliminary 
clause in such jurisdictions calls for a knowledge of the reputa- 
tion for veracity specially, not of genefal reputation. 

Just which of these solutions is the accepted law of a given 
jurisdiction to-day is not always easy to say ; a careful collation 
of the precedents, even in the light of the principles and ten- 
dencies above mentioned, often leaves us in doubt,—an unfor- 
tunate result, in a matter so easily capable of an exact and 
uniform rule.? 


in question were such as to go to his 
discredit when under oath” This 
theory was apparently first advanced 
by Cowen, J., in People v. Rector, 19 
Wend. 579, in 1838, and by Ruffin, C. 
J.,in Downey v. Murphey, 1 Dev. & B. 


88-116; 17 So. 333; 21 So. 214. Ar- 
kansas: 15-624, 650, 653; 29-131, 136; 
50-206, 308. California: 12-306, 308; 
35-553; 53-68. Connecticut: 24-363, 
367. Delaware: 5 Harr. 335, 339, 
Florida: 11-295, 297; 16-835, 840. 


85, in 1834; the exposition by Campbell, 
J., in Hamilton v. People, 29 Mich. 
185, in 1874, is the one usually cited; 
but that of the Ohio case, above set 
forth, is the clearest. 

1 In number these jurisdictions far 
exceed the others; yet the form in (c) 
and (d), calling for general character 
only, must be treated as the original, 
from which these are variations, be- 
cause the clause, when usedin English 
practice, called for general character 
only, as already pointed out (p. 723, 
ante). 

2 The precedents are as follows; 
space does not suffice for more than 
the bare citations; and the list is 
probably not exhaustive: Alabama: 9 
Port. 655; 9 Ala. 539; 13-721; 22-23, 
38; 25-211; 28-63; 36-211, 220, 230; 
40-210; 53-318, 325; 88-26; 88-76; 


Georgia: 18-17, 37; 24-463; 25 S. E. 
400. Illinois: 11-367, 378; 21-33; 
21-183; 24-535, 545, 550; 25-238; 104- 
827, 334; 109-385, 390; 122-1, 208. 
Indiana: 43-183, 193. Iowa: 1 Gr. 
171, 177; 59-636. Kansas: 40-266, 
269. Kentucky: 1A. K.Mar. 591; 18 
B. Mon. 792; 2 Met. 342, 348; 6 Bush 
316. Louisiana: 5 Rob. 108; 6 An. 
596, 598; 7-83, 85; 44-950, 952. Maine: 
19-375. Maryland: 29-198. Massa- 
chusetts: 3 Cush. 110; 12 All. 586. 
Michigan: 4-198; 29-173, 185; 32-486. 
Minnesota: 18-380, 383. Mississippi: 
63-386, 393. Missouri: 19-425; 83- 
555. New Hampshire: 9-486; 21- 
592; 41-139, 145; New Jersey: 20 Eq. 
316,357. New York: 3 John. Ch. 553; 
1 Hall Sup. 493, 499, 505, 583, 558; 18 
Wend. 151; 19 id. 199; 21 id. 309, 315; 
3 John. 178; 14.N. Y. 492, 501; 4 Abb. 
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(2) We have just seen that in our courts the anomalous and 


variant forms of the question as to witness’ character were due 
to the effort to reconcile the traditional and orthodox question 
as to personal belief with the supposed principle that reputa- 


tion alone was the proper source of proof. 


But how did they 


come to accept this supposed principle? With the long series 
of English precedents, calling for personal belief directly and 
clearly, how did the notion of reputation as the exclusive source 
find its way into our practice? The exact course of the change 
is obscure; but the influences were chiefly two. 

(a) The first American treatise on Evidence, appearing in 
1810, by Chief Justice Swift of Connecticut, explicitly laid 
down the unqualified rule that reputation alone is the ad- 
missible source, and that the witness’ ‘ private opinion ’’ was 
inadmissible.! There is some reason for believing that his 


App. 548; 58 N. Y. 482; 70-166, 170; 
42 N. E. 347. North Carolina: 2 Dev. 
211; 1D. & B. 84; 3 Ired. 88; ib. 297; 
2Jones L. 428; 78 N. C. 486. Ohio: 
Wright 685; ib. 652; 20 Oh. 18; 20h. 
St. 44, 50; 5-607; 26-576. Pennsyl- 
vania: 3S. & R. 336; 11 id. 199; 46 
Pa. 465, 470; 56-488, 502. South 
Carolina: 3 Mur. 314; 1 Hill 256; 3 
Str. 621; 12 Rich. L. 661; 36 S. C. 
539. Tennessee: 2 Yerg.23; 7 Hum. 
92, 100; 1 Head, 38; 3 Lea, 393, 394. 
Texas: 23-675, 679, 686; 27-593, 599; 
51-65, 77. U. S.: 5Cr. C. C. 38, 42; 
2 Sumn. 32; ib. 610; 2 McL. 221; 13 
How. 554; 23 id. 2,13. Vermont: 26- 
279; 30-396.. Virginia: 6 Grat. 706, 
708; 76 Va. 1022. Washington: 46 
Pac. 1047. Wisconsin: 8-798. 

11810, Swift, Evidence, 143: “A 
witness called to impeach or support 
the general character of another 
[witness] is not to speak of his private 
opinion or of particular facts in his 
own knowledge; but he must speak of 
the common reputation among his 
neighbors and acquaintances, The 


language does not mean all it appears to;? but at any rate it 


only proper questions to be put to 
him are, whether he knows the gen- 
eral character of the witness intended 
to be impeached, in point of truth, 
among his neighbors? and what that 
character is, whether good or bad? 
The witness may be inquired of as to 
the means and opportunity he has of 
knowing the character of the witness 
impeached, — as, how long he has 
known him, how near he lives to 
him, and whether his character has 
been a subject of general conver- 
sation; but his testimony must be 
founded on the common repute and 
understanding of his acquaintance as 
to his truth, and not as to honesty or 
punctuality. In England, the first 
question is, whether the witness [cit- 
ing 4 Esp. 162] impeaching has the 
means of knowing the general char- 
acter of the other witness? and from 
such knowledge of his general char- 
acter, whether he would believe him 
on oath? 

2 (1) The witness’ personal knowl- 
edge of the otner is evidently as- 
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served as good and sufficient authority for many early Ameri- 
can courts. 

(b) In the passage of Phillipps (whether he knows the gen- 
eral character of the witness, and from such knowledge would 
believe him on oath) already quoted and explained,’ the word 
** character,’’ came to be understood, by some obscure process, 
as meaning exclusively ‘* reputation,’? and not the person’s 
actual qualities ; and thus the foundation was laid for the notion 
that reputation was the essential and fundamental thing.’ 
By these influences a great body of precedents was early 
created, the effect of .which was to establish the notion that 
reputation was the fundamental source of proof. Hence the 
anomalous forms, already explained, in which the effort is 
made to reconcile the traditional personal-belief question with 
this notional principle. Of the two influences (Swift’s book 
and the misunderstood English passage), the difference was in 
time rather than in degree. The early courts (before the ap- 


pearance and vogue of Phillipps’ treatise, say, before 1820) 
that did not know of Swift’s book seem to have allowed per- 


sonal knowledge freely, as in England; ? but the Phillipps 
passage in due time brought around many, and the Greenleaf 
utterance, together with the then existing body of precedents, 
account for the more modern courts. This is not the place 
to explain why the change should be regarded as decidedly 
undesirable in policy. 
H. Wiemore. 
NORTHWESTERN UNIversITY Law 


sumed to exist; (2) On p. 141, per- 
sonal belief as to a  defendant’s 
character is evidently allowed; (3) 
The real point of difference, in Swift’s 
mind, between English practice and 
that of his own country, was as to the 
kind of character, i. e. general quali- 
ties, or veracity only. 

1 P. 724, ante. 

2 Thus, Greenleaf (461), in a pas- 


sage almost identical with this, sub- 
stitutes ‘‘ reputation’? for char- 
acter.’’ But it is worth noting that 
Mr. J. Story, in Gass v. Stinson, 2 
Sumn. 610, ante, did not make this 
mistake. 

3 See e.g. the opinion of Mr. J. 
Wright, in Ohio (Seely v. Blair, 
ante. 

1842, 


NOTES. 


Jupce W. L. Penrrecp has called our attention to an error in his 
article published in our May-June number on the Recognition of a 
New State. The error appears on page 403. In place of the words 


‘*to be appointed,’’ should be inserted and read, ‘‘ to be removable by 
the President.”’ 


Law: Rient To Reptevin Rocxine Cuarrs Sext as En- 
GAGEMENT Girts ArTeR ENGAGEMENT Broken. — Rocking chairs, says 
an American paper, writing sagely upon English law, as engagement 
gifts may be demanded back in England when the engagement is 
broken. In giving judgment in a replevin suit recently the judge said: 
“The giving of rings for personal adornment is one thing, but rocking 
chairs for joint use after marriage are another.’’ 


BELEIDEGUNG IN THE GERMAN Law: LipeLous TO CaLL A MAN A 
“ Fettow Wirnout a Country.’ — According to an American news- 
paper, ‘* Vaterlandlose Gesellen,’’ ‘‘ fellows without a country,’’ the 
phrase used by the Kaiser to designate the Social Democrats a few 
years ago, has been adjudged libelous by a Prussian court if used by 
a less exalted person. The phrase was applied in the late election by a 
Conservative candidate to some electors who voted for his Polish oppo- 
nent, and he has been condemned to pay for it. 


Corrections. — In noticing the work of Genera. Lieser, the Judge- 
Advocate General of the Army, on the Army Regulations, in our last 
number, we drew the conclusion that the Articles of War did not have 
their chief sanction in the fact of having been enacted by Congress, but 
that they derived their primary authority from having been previously 
promulgated as executive regulations by the President, in virtue of his 
character as Commander-in-Chief of the Army. This was not an apt 
statement of what General Lieber has written, nor of the idea we 
intended to convey. The Articles of War, in form as they now exist, 
were never promulgated as executive regulations. The Articlesof War 
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spring directly from the power of Congress ‘‘to make rules for the 
government and regulation of the land and naval forces.’’ We did not 
intend to confound the Articles of War with the Army Regulations, but 
we supposed that they were the result of a compilation of antecedent 
executive and military orders, with drafts made upon the military codes 
of other nations. The writer of the notice in question had known for 
thirty-seven years that the Articles of War were enacted by Congress, 


Tue New Jupicrat Oatu 1n Germany. — Germany is going to try an 
experiment in administering judicial oaths, in the hope of diminishing 
’ the number of perjury cases. Instead of swearing to tell the truth the 
witness will make an ungworn statement in court; he will then be asked 
to swear to it, but before taking the oath will be allowed to correct or 
withdraw any part of his testimony. Penalties are provided for making 
willfully false statements in court, and these penalties apply to the 
parties to the case as well as to witnesses. —N. Y. Sun. 


German Law: ApvERTISING THE GREATEST LiaR Neustapt. — An 
American press dispatch says that Magdeburg-Neustadt’s police had 
the Salvation Army and a newspaper publisher in that town fined in 
February for announcing that ‘*‘ the greatest liar in Neustadt ’’ would be 
disclosed at one of its meetings. The Salvation Army asserted that by 
this the devil was meant. The people, however, insisted that a great 
many respectable citizens had been made uneasy by the threat. The 
Court of Appeal has decided that the sentences were unjust, as the 
police had no right to interfere. 


Bankruptcy AnD Inso_tveNcy: Wuy Jor GeEtt covutp not GET 
Atone. — The Sydney Mail thus answers this question :— 


A Wellington Chinese trader, known as William Joe Gett, formerly a 
Chinese interpreter, has just filed his schedule. Here is an extract from his 
*‘ statement of the causes of bankruptcy,’’ which, written in red ink, covered 
four pages of foolscap. After detailing his trading experiences, the Celestial 
writes: ‘‘ I see my troubles endless to come. I can’t get my money to pay. 
Iam helpless. During last three years over thirty-six creditors support my 
business. During last two months not aone let me have apenny on tick. Fish 
never can live in a dry pond without water. Engine can’t move along without 
well supply of coal. Boy can’t fly his kite without tail on it. Housekeeper 
pour out all tea to the cup no refilled water, how she give you more tea you 
require? All empty out just the way like my business.”’ 


NOTES. 


A Morat. — Alfred Cook, Q. C. (cremated April 25) :— 


Two weeks ago and the storm and stress 

Of the strife of Courts were a sore distress 
To the most robust: 

Then Easter came, with its sweet release, 

And change from town to the country peace — 
Then to fire and dust! 

So pass we all, both great and small: 

So vanishes Man — so swift his fall! 


— Law Times (London). 


Wuat A University Law GRrapvuATE CAN DO WHEN HE TRIES. —A 
correspondent in Iowa sends us the following sample of a petition 
drawn in a proceeding before a justice of the peace, by an attorney 
who, he says, was a graduate of the University of that State. Owit- 
ting the names, the text is as follows: ‘‘ Comes now the plaintiff and 
for cause of action against the defendant states: That they ran an 
account there in the seasons of A. D. 1889 and 90, and that the account 
amounted to thirteen and 4° dollars. Plaintiff further states that 
they were a partnership at the time. Plaintiff further states that the 
said amount is due, and that they now refuse to pay the same, where- 
fore he prays judgment for the foregoing amount and also for costs of 
suit.’’ 


Doc Taxes 1x Germany. — It having been settled in America that 
the dog may be property,! it can readily be understood that dogs may 
lawfully be made the subjects of taxation, not only as a means of 
revenue but as a police regulation, the purpose being to diminish the 
number of stray dogs, always a public danger. In Germany the ques- 
tion is less difficult, because in that country dogs are universally em- 
ployed as draft animals, and so they are in Holland and Belgium. A 
writer in the New York Sun says: — 


Dog taxes are giving trouble to German military men. The Herzog Karl of 
Mecklenburg-Strelitz infantry regiment No. 43 enjoys the distinction of being 
the only regiment in the German army whose bass drum is drawn in a little 
cart by dogs. It won the honor by its gallantry in the war of 1866 against 
Austria, when it captured the bass drum and cart of an Austrian regim: nt. It 
refused to pay a tax on the dogs at Kénigsberg, on the ground that they were 


1 See the article on Dog Law under the head of “ Notes of Recent Decis- 
ions,’’ in this number. 
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useful and not a luxury, but was compelled to pay, as the law gives full power 
to tax all dogs to the local authorities. The Blicher Huzzars at Stolp objected 
to paying taxes on the officers’ pack of hounds, as they were necessary imple- 
ments of war, used to train officers and horses, but were likewise obliged to 
yield to the “ limitless right to taxing all dogs.”’ 


CuancinG THE Form or THE LeGat Oatu Maryann. — We learn 
from the Baltimore American that a bill to change the form of the legal 
oath has been passed by the Maryland legislature and signed by the 
Governor. The change made from the present practice is the doing 
away with the kissing of the Bible, or even placing the hand upon it. 
The Bible is still to be used by the proper official in the administration 
of the oath, but the person sworn is required simply to raise the right 
hand in acknowledgment of a solemn promise to tell the truth and 
the whole truth. The new law makes a change, also, in the words of 
the oath, which will now begin with the words: ‘‘ In the presence of 
Almighty God.’’ The final clause of the present oath, ‘‘ So help me 
God,”’ is stricken out. 


Tue Doctrine OF VENGEANCE IN THE JEWISH Law. — A correspondent 


of the New York Sun, writing to that paper on July 11th, under the 
name of ‘‘ Reader,’’ says: — 


The claim put forth by Rabbi Bernard Drachman in your issue of this date, 
to the effect that Capt. Philip’s humane sentiment (as expressed to his cheer- 
ing marines when the common enemy was defeated, namely, ‘‘ Don’t cheer; 
they’re dying! ’’) is of Hebraic origin, or at least of earlier date than the 
teachings of Christ, leads me to inquire of Rabbi Drachman whether the fol- 
lowing quotations from the Jewish books are not also ‘typical and character- 
istic Jewish sentiments.’’ I make this inquiry not ‘‘to disparage the Jewish 
religion, for none could be readier than the undersigned to acknowledge the 
virtues and merits of many of its adherents, but merely for the sake of truth.” 

‘© A Gentile falling into a ditch shall not be assisted. If the ditch be usually 
covered with a bridge, the covering shall be replaced, lest the cattle [sic!] fall 
into the ditch.’’ — Treatise Aboda Sara, 26, 2. 

‘*The Jew who slays non-Jews will enter the fourth palace of Paradise.’’ — 
Sohar I., 29, 2. 

This from the Jewish Ritual: * * * ‘Those [non-Jews] who tend our 
flocks are not put to death; but it is forbidden to save their lives ” 

And this from the saintly Moses Maimonides: ‘It is forbidden to pity the 
idolater. Therefore, ifaJew see a non-Jew perishing, he shall not rescue him.” 

And again from the Ritual—the Sehulkan Arukh, Orach chajjim, 224, 
12; * * * “If the houses of the non-Jews are in ruins [the Jews] shall 
say: ‘A God of vengeance is our Lord!’ ”’ 
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A Feuicrtous Speecn. — The Law Times, London, says: ‘‘ The 
following is the speech delivered on the 15th June by Dr. Sandys, 
Public Orator in the University of Cambridge, on presenting the Mas- 
ter of the Rolls for the honorary degree of Doctor in Law: — 


Assurgit deinceps artis herbariae professoris praeclari filius illustris, qui 
olim scriptoris doctissimi vestigia secutus, ad iurisprudentiae studium aditus 
faciliores reddidit; qui postea societatis de jure identidem optime disseruit; 
qui plurimos per annos aequitatis potius quam iuris aut scripti aut tralaticii 
provinciam sibi egregie vindicavit. A poeta quodam Romano ille fortunatus 
esse dicitur, qui, vitae agresti deditus, 
‘*nec ferrea iura 
insanumque forum aut populi tabularia vidit”’ ; 


jura vero aequitatis ab hoc iudice sex et triginta, per annos prudentissime ex- 
posita, non iam “ ferrea’’ sed, velut Lesbiorum regulam illam plumbeam, ad 
rem unamquamque exquisite accommodata esse dixerim; forum autem, cui 
summa cum dignitate praesidet, tantum abest ut “ insanum”’ sit, ut iuris sani 
et sobrii quasi templum et asylum esse videatur; tabularium denique, cui 
nuper feliciter praepositus est, iuris et historiae Britannicae inter fontes 
uberrimos esse merito existimatur. 

Duco ad vos iudicem insignem, populi nostri tabularii praesidem illustrem, 
NATHANIELEM LINDLEY. 


ConsTITUTIONALITY OF THE New York Anti-Scatpinc Law. — The 
legislature of New York, at its last session, passed a law, under the 
pretense of protecting the public, but really for the purpose of assisting 
the railroad companies, forbidding the sale by any person, not an agent 
authorized in writing, of any instrument giving the right to a passage 
or conveyance at the hands of a common carrier, and annexing a pen- 
alty for a violation of the law. A suit was recently brought to obtain 
a judicial expression as to the constitutionality of the law, and the First 
Appellate Division of the Supreme Court of New York, sitting in New 
York City, held that the law was valid. Mr. Justice Patterson, who 
wrote the opinion of the court, said in part: — 


The buying and selling of railroad tickets is nothing but the buying and 
selling of the evidence, which entitles a person to transportation by a common 
carrier. The issuing of the tickets is a feature of the carriers’ business. The 
regulation and control of the business of a public carrier is originally with the 
sovereign power conferring the franchise upon that carrier, if it be a corpora- 
tion, or of the State, in which the business is carried on, if the carrier is not a 
corporation, If the exercise of that power of regulation and control prevents 
a third party from securing a personal advantage, which he calls his business, 
he is not deprived of auy constitutional right. The effect of the provisions of 
the act now in question is to confine the conduct of the business of common 
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carriers in the State of New York to those carriers themselves, so far as the 
emission and sale and transfer of tickets for transportation are concerned, 


The court also held that the contention that the statute was invalid 
as an interference with interstate commerce was untenable, since it 
amounted to a police regulation of a local matter only, and did not 
touch interstate commerce except incidentally and collaterally. 


Ricut oF THE Proprietor OF A Horet To ALLow His Guests To Use 
His Te_ernone. — This question recently came before Associate Judge 
Cox, sitting in the Supreme Court of the District of Columbia, on an 
application to make an injunction perpetual. It appeared that the 
plaintiff, Danenhauer, was the proprietor of the Hotel Fredonia in 
Washington. As such he was a subscriber of the Chesapeake and 
Potomac Telephone Company. The company placed one of its instru- 
ments in the hotel. Danenhauer permitted patrons of the hotel to use 
the telephone free of charge. The company sought to prohibit him from 
allowing his boarders to use the ’phone, under threat to remove the 
instrument. Danenhauer told the company that they could not remove 
the ’phone. The company started to do so, and Danenhauer obtained 
_ @ temporary injunction restraining the company from removing the 
*phone or interfering with his service. 

Justice Cox’s decision was rendered after the court had heard argu- 
ments for and against the plaintiff’s request to make the injunction 
permanent. It makes the injunction permanent, but imposes certain 
requirements upon the plaintiff. In the order continuing the injunc- 
tion it is required that the telephone must be used strictly for hotel 
business and for the private business of the proprietor. It stipulates 
that Danenhauer shall not allow the telephone to be used for other 
purposes than those mentioned. 

‘*It may be used,’’ the order states, ‘‘ for the benefit and accommo- 
dation of boarders, such as sending for a wagon to call for baggage, 
but it may not be used by them for other purposes, such as calling for 
stock reports or the ordering of theater tickets.’’ 

The order further states :— 


The telephone company is obliged to maintain a special plant, and is 
entitled to charge for every message sent. All that the law requires is that the 
company shall not discriminate between its patrons, but must serve all persons 
on the same terms. The explicit terms of the contract, made between the par- 
ties in 1896, are that the telephone be for the subscriber’s use only, and on a 
breach of the terms the contract may be violated. 


NOTES. 737 
When the subscriber allows others to use his telephone it is an abuse of 
the time of the telephone operator. It is also an infringement on the rights 
of the Bell Telephone Company, which receives a royalty from the defendant. 
Furthermore, it is an infringement of the rights of other subscribers. It is 
very annoying for a subscriber to call for a certain number and be told that the 
connection he wants is busy, that being due to the fact that a non-subscriber is 
using, free of charge, the telephone with which connection is desired. 

Is the hotel guest entitled to the use of the telephone in the hotel, when no 
one is entitled to the use of the telegraph if the telegraph company has an 
instrument in the hotel. The guest does not have his telegrams sent free of 
charge, nor does he secure the service of messengers and the use of carriages 
without pay. Why should he be allowed to use the telephone without paying 
for its use? 


Tue Decisions OF THE New FEDERAL JUDGE 1n New York. — Last 
winter the President had occasion to appoint a judge for the Eastern 
Federal District of New York. It is understood that among the appli- 
cants were several lawyers who had been prominent in Republican 
politics, and it was supposed that the office would go to some one of 
them as a recompense in some measure for their political activity. 
Instead of this the President chose for the position Hon. Edward B. 
Thomas, an unpretending legal scholar who had lightened the labors of 
his professional brethren by several works on the law. The judicial 
work which this judge has turned out is of a character altogether to 
justify the choice made by the President. He takes the pains to work 
out the disputed questions before him in a scholarly manner, and to go 
into the authorities with a laborious attention. We subjoin notes of 
some of his recent decisions which have come under our eye. In the 
case of the C. Vanderbilt,1 he decided that although a maritime lien may 
attach to a domestic vessel for wharfage furnished in the ordinary 
course of navigation, yet no such lien arises where the vessel has been 
withdrawn from navigation, and is kept at the wharf for the mere pur- 
pose of storage. In the case of the F. W. Vosburgh,? which was to 
recover damages for a collision, the facts were that the tug V., with a 
dumper on each side, in proceeding down the East river kept about 200 
feet from the Brooklyn shore, in order to escape the flood tide, —a 
usual custom. The W., a tug with a barge on a hawser, was going up 
the river, abou. 450 feet from the Brooklyn shore. In rounding the 
bend at Fulton Ferry, neither gave a signal ; and the V. headed well into 
the stream, and collided with the barge, the W. making no effort to avoid 
her. The learned judge went through the evidence with the same pains- 


1 86 Fed. Rep. 785. 
VOL. XXXII. 


2 86 Fed. Rep. 795. 
47 
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taking care with which he deals with questions of law, and held that the 
V. was at fault in navigating too near the shore, and also that the W. 
was at fault in not attempting to go to port so as to avoid her. Hig 
judgment therefore was that the damages be divided, under the rule in 
admiralty applicable in such cases. In the case of Re Demarest,! his 
holdings are condensed in the syllabus thus : — 


Where a barge was being removed from one wharf to another, by a rope, in 
a careful and customary manner, and a passing tug, not knowing that a rope 
was being used, caught it in its wheel, and carried it away with such sudden- 
ness that a boy on the barge became entangled in the coil, and his leg broken, 
neither party is at fault. 

The rule that the owner of dangerous premises or machinery is guilty of 
negligence in allowing young and inexperienced persons to come and remain 
within the influences of such danger applies only where the injury complained 
of resulted from a danger commonly incident to the premises, and the owner 
is not required to use affirmative care in guarding the child from a danger 
arising entirely from extraneous causes. 


PayMENT OF THE Benrinc SEA Commission’s Awarp. — A 
dispatch from Ottawa, Canada, dated August 3d, says: — 


The check of the United States for $473,000, the amount of damages ad- 
judged by the Behring Sea Claims Commission to have been sustained by the 
Canadian sealing fleet in consequence of illegal seizure by American cruisers 
prior to the Paris award, was received by the Department of Marine and 
Fisheries yesterday. 


One American Congress adjourned without making any appropriation 
to pay this award. Our delay in paying would have done honor to 
Spanish honesty and diligence, but was not creditable to the American 
people. The American Law Review took the position from the first 
that the American attempt to police the Behring Sea and turn it into 
an American lake, merely because the seals, or some of them, were 
known to breed upon certain American islands in that sea, could not be 
justified under international law. When the Paris arbitration made its 
award, we simply said that it was to have been expected; and we said 
this, notwithstanding the powerful dissenting opinion of Mr. Justice 
Harlan, the arbitrator. The incident is now closed. The seals are 
nearly extinct, as was to have been expected; and rich American and 
English ladies alone can afford to wear sealskin cloaks. Meantime the 
common people of both countries get along just as well as before, and 


1 86 Fed. Rep. 803. 
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the people of the Northwest wonder why for three years there has been 
no diminution whatever in the run of salmon in the Columbia river. 
The reason was simple: the seals were killed off and did not eat up the 
young fish. Mankind has gained, rather than lost, by the substantial 
extinction of the fur skin. 


A DerensE or Lorp Jerrreys. — The publication of a work by Mr. 
H. B. Irving, the object of which is to remove some of the odium which 
attaches to the name of Jeffreys, has given rise toa lively discussion in 
England. The Law Times (London) says that the most valuable con- 
tribution to the literature of the subject appears in the Spectator of 
May 21st. The Law Times reproduces a portion of this as follows: — 


Has the truth been told about Jeffreys? Have the Bench and the Wool- 
sack ever been disgraced by the monster depicted by Macaulay and Campbell? 
We greatly doubt it. This at least is certain, that if the truth about him has 
been told, it has not only been told by what must be considered to be the rarest 
of fortunate accidents, but it has been derived from sources which, to say the 
least, have seldom, if ever, been the sources of truth. We know him only by 
the testimony of witnesses who had every motive for misrepresenting and 
maligning him, and by what is recorded in publications which had no preten- 
sion to be anything else than the expression of personal or party hostility. 
Let us turn for a moment to the authorities for his life and character, and to 
the evidence on which he has been judged. They may be ranged under three 
headings — the frantic diatribes of the friends, relatives, and partisans of those 
on whom he had passed sentence in the Western Rebellion; the accounts given 
of him by those who, as Whigs and Nonconformists, were naturally and neces- 
sarily, considering the part he had had to play, his strong enemies; and lastly, 
the more temperate, but not less prejudiced, notices of him by men who had 
various reasons for presenting him in an unfavorable light. First comes ‘‘ The 
Bloody Assizes; or, a Complete History of the Life of George Lord Jefferies,’» 
compiled by one James Bent, who had served in Monmouth’s army, and who 
published this philippic, which ran through no less than five editions, just after 
Jeffreys’ fall. Next we have ‘‘ The Dying Speeches, Letters and Prayers of the 
Eminent Protestants who suffered in the West of England and elsewhere under 
the Cruel Sentence of the late Lord Chancellor,’’ another furious attack on the 
fallen judge; and in the same year another onslaught on his memory in the 
form of ‘‘The Unfortunate Favorite; or, Memories of the Life and Actions of 
the late Lord Chancellor from his Cradle to his Grave.’? Next come “ The 
Merciless Assizes’’ and ‘“‘The Western Martyrology,’’ for which Tutchin was 
mainly responsible, and, as he had been sentenced by Jeffreys to be imprisoned 
for seven years and to be whipped through every market town in Dorsetshire, 
it is not difficult to account for the portrait given here. The other leading 
authorities for his life and character are Roger North, Burnet Oldmixon, and 
the author of a biography which appeared in 1725, and was reprinted in 1764, 
Roger North hated him as the rival and supplanter of his brother, the Lord 


740 32 AMERICAN LAW REVIEW. 


Keeper Guildford. Burnet hated him as the enemy of his party, and had more- 
over been personally insulted by him. Oldmixon, an unscrupulous and foul- 
mouthed Whig, whom Macaulay himself describes as the ‘* worst historian 
who ever lived,” had every motive for assailing his memory, for he not only 
detested him as a prominent Tory, and an enemy of the Nonconformists, but 
his hostility was sharpened by the fact that he himself was a Somersetshire 
man, and had many friends whose relatives had been sentenced in the Western 
Rebellion. Of the author of the anonymous biography it may suffice to say 
that he is a worthy successor of Oldmixon, if indeed he was not Oldmixon him- 
self. It might have been expected that Lord Campbell and Lord Macaulay 
would at least have regarded these authorities as suspicious witnesses, and 
would have taken some trouble to sift their evidence, or to find confirmation of 
it. They have done nothing of the kind. They have not only accepted it with- 
out reserve, but they have even heightened and exaggerated what they have 
adopted. By a most improper use of the State Trials they have perverted what 
should have been a corrective to false statements and misrepresentations into 
collateral testimony in their favor. No one.can read the State Trials without 
being struck by the contrast presented by Jeffreys as he actually comported 
himself at the bar and on the bench, and Jeffreys as tradition, Campbell and 
Macaulay have represented him. Everyone must admit that there are the 
strongest a priori reasons for suspecting the correctness of the popular esti- 
mate of Jeffreys. Whatever may have been his real character, had he been as 
virtuous as Somers and as honest as Saunders and Maynard, his identification 
with a cause and a party which have ever since their overthrow at the Revolu- 
tion been regarded, and most naturally and rightly regarded, with hatred by the 
friends of liberty and the dispensers of historic fame, the part which he was 
called upon to play as Recorder and King’s Sergeant, as Chief Justice, as Lord 
Chancellor, the anxiety of the Tories to make him the scapegoat of what they 
found it expedient to repudiate, — all this predestined him to posthumous in- 
famy. The moment we submit his conduct and actions to impartial scrutiny 
we see how glaringly they have been misrepresented. He has been accused, as 
everyone knows, of the judicial murder of Lord William Russell and of Algernon 
Sidney, and much has been said about the ferocious inhumanity with which he 
treated them. But what are the facts? In the case of Lord William Russell 
he was merely one of the two prosecutors for the Crown. If there was any 
miscarriage of justice the blame rests with Pemberton. In the trial of Sidney, 
at which he presided as Chief Justice, his forbearance, courtesy and patience 
are most striking. He began by warning Sidney, who conducted his own de- 
fense, against taking a step which might at once have been fatal. In the 
course of the trial he went out of his way to point out the advantage which 
would be gained by discrediting the statement of the principal witness for 
the prosecution when Sidney was injuring himself by neglecting todo so. It 
was only when Sidney’s irrelevancies were intolerable that he checked them, 
and it was always with courtesy, and even gentleness, that he intervened. It 
was afterwards ruled that the evidence on which the accused was condemned 
was inadmissible, and that Jeffreys, in instructing the jury that documentary 
evidence could be substituted for the testimony of a second witness, misdi- 
rected them. The answer to this is, that the law was by no means clear on 
that point, and that Jeffrey’s ruling was corroborated by his brother judges. 
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Even Hallam admits that what was asserted when the sentence was reversed 
at the Revolution, namely, that the handwriting was not proved, is incorrect; 
it was proved by evidence which would be held to be perfectly satisfactory in 
any of our courts now. 

A more odious and repulsive duty was never intrusted to any public ser- 
vant than James imposed on Jeffreys when he sent him to try the Western 
rebels. That from the point of view of the existing government the conduct 
of these people deserved, and even necessitated, exemplary punishment, every- 
one must admit. It was with a population in the position of one under military 
execution that the Chief Justice had to deal — with men who had technically 
levied war against their sovereign, and who had been taken red-handed in the 
most serious crime of which in the view of the law subjects can be guilty. We 
may hold, and indeed do hold, that they were morally abundantly justified in 
rebelling, and that their action was noble and patriotic in a high degree, but it 
would not be fair to condemn Jeffreys for holding an opposite view. It is only 
just, then, to Jeffreys that distinction should be made where distinction never 
has been made. Sentimental considerations must be set aside. In administer- 
ing the jaw, and in inflicting its frightful penalties, he simply did what he had 
been commissioned to do, and what, considering his own position and opinions, 
he was bound todo, The question is, did he discharge his terrible duty im- 
partially and without unnecessary severity? Did he either carelessly or ina 
spirit of wanton cruelty involve the innocent with the guilty? Was he the brute 
and savage, the disgrace to manhood and to his office, which he is depicted as 
being in ‘‘ The Bloody Assizes ’ and in Macaulay’s History? Our own impres- 
sion is that when he said to Tutchin, ‘‘ My instructions were much more severe 
than the execution of them, and on my return I was snubbed at court for being 
too merciful,’? and when on his death-bed he said to Dr. Scott, ‘‘ I was not half 
bloody enough for him who sent me thither,’’ he said no more than the simple 
truth. Thisis borne out by the author of the ‘‘ Caveat against the Whigs,’’ who 
writes, ‘‘ There was not above a fourth part executed of what was convicted,” 
adding, ‘*I cannot but think a little more hemp might have been usefully em- 
ployed upon this occasion.’? How utterly untrustworthy are the accounts which 
have been given of these transactions may be judged by the discrepancy in the 
statements about the numbers of those who suffered death. Lord Lonsdale 
put them at seven hundred; Burnet at six hundred; the list which the judges 
sent to the treasury at three hundred and twenty; a document in the British 
Museum, dated the Ist April, 1686, at a hundred and two. In fact, it is simply 
hopeless to obtain any approximation to certainty as to the proportion of those 
who actually suffered; the only certainty is that the numbers have been grossly 
and recklessly exaggerated. If we take Macaulay’s numbers, three hundred 
and twenty, can it be said that out of upwards of five thousand prisoners the 
portion of those who paid the penalty for a capital crime was excessive? No 
one has ever doubted the humanity of Sir Thomas More or of Cardinal Pole, 
and yet both these eminently humane men authorized cruelties far more bar- 
barous than those attributed to Jeffreys. Cromwell, one of the most tender- 
hearted of men, inflicted on the rebels at Drogheda and Wexford the most ter- 
rible punishment. In each of these cases the justification lay in the principle 
of all legal punishment, Non quia peccatum est sed ne peccatur. That the Chief 
Justice should not have been a model of patience and courtesy, either in his 
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demeanor or in his language, is no matter for surprise. Whoever wiil turn 
to the trial of Lady Alice Lisle will see the sort of thing with which he had to 
contend. Jeffreys knew that the evidence of the principal was a tissue of 
lies. He knew also that Lady Lisle, in asseverating that she was not aware 
that one of the men whom she had sheltered had been in Monmouth’s 
army, was asserting what was untrue. That such prisoners and such wit- 
nesses would have tried the patience of the mildest of modern judges may 
well be conceded, but when we remember that during these trials Jeffreys was 
suffering such tortures from an excruciating malady that he could scarcely con- 
tain himself, we must surely make much allowance for his ebullitions of temper, 
From the point of view of modern sentiment the execution of Lady Alice Lisle 
was horrible. But it is not from such a point of view that it must be con- 
sidered. In those days no distinction was made between the penalties imposed 
on men and women in our criminal jurisdiction, especially in relation to polit- 
ical offenses. She fared just as Elizabeth Barton had fared before her, and 
just as Elizabeth Gaunt fared after her. No blame attaches itself to Jeffreys; 
the blame belongs to his detestable master. Her trial was conducted with 
perfect fairness; she was treated with no brutality. The case against her was 
fully proved, and Jeffreys had no alternative but to pass on her the sentence of 
the law. He could have ordered her execution at once, but he twice deferred 
it, leaving ample time for an appeal to the royal mercy. Sir James Stephen is 
no friend to Jeffreys, but he does him the justice to state that the conviction 
of Lady Alice Lisle involved no illegality. 

It would be absurd to contend that Jeffreys was either a high-minded or 
a virtuous man. He was an ambitious adventurer, pursuing fortune in what 
was little better than a social and political cesspool. He must be judged 
relatively. He must be compared with those who jostled him at the bar or sat 
beside him on the bench, with such sots as Treby, Shaw, and Saunders, with 
such libertines as Pemberton and Scroggs, with such ‘ butcher-birds’’ as 
Wright, Polloxfen, Howel, and Jenner, with politicians like Sunderland and 
Shaftesbury, with ecclesiastics like Sprat, Cartwright, and Parker. And he 
will not lose by the comparison. His career had the merit of consistency; he 
remained true to the principles which he professed both in religion and in 
politics. His presidency of the Ecclesiastical Commission was quite compat- 
ible with his dying asseveration that it was in the interests, not for the over- 
throw, of the Established Church that he accepted the position. If he strained 
the law, he never perverted it. He was not corrupt. It was admitted even by 
his enemies that he discharged his duties as Chancellor with integrity. From 
pusillanimous vices he was absolutely free; he was neither a hypocrite nor 
untruthful, neither a charlatan nor asycophant. The stories told about his 
hardness and brutality rest wholly on the authority of his enemies, and are very 
difficult to reconcile with what is certainly known, with his conduct, for in- 
stance, to Harte, to Phillipp Henry, to the sister of the Hewlings. His first 
wife was a portionless girl who, having done him a service, had been thrown 
on the world withoutafriend. Nothing could be more humane and considerate 
than his conduct on the trials of the Popish conspirators, and than the remarks 
with which he passed sentence on Langhorn, on Sidney, and on Lady Alice 
Lisle. Of the ferocity and violence attributed to him in his treatment of pris- 
oners, there are no traces in the State Trials, except in the case of Baxter. 
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But this trial, it should be remembered, is not published from any authentic 
. report; it is simply “‘ a short account ”’ of an ex parte version furnished efter the 
fall of Jeffreys by the enemies of the judge. We have thus no means of know- 
ing how far it is correct in its statements, and to what extent the particulars 
have been colored and exaggerated. Jeffreys had certainly one sign of a good- 
natured man — his sense of humor was keener than his sense of resentment. 

The foregoing called forth a letter which appeared in the Spectator last week 
as follows:— 

Your reviewer, in the course of his very interesting remarks on the real 
Judge Jeffreys in the Spectator of May 21st, admits that he was neither high- 
minded nor virtuous. Will you allow me to refer to a case in which he further 
showed himself to be not only a bad lawyer, but an unjust judge? In 1684 the 
trial, upon outlawry, for high treason of Sir Thomas Armstrong took place. 
The events which led to it were briefly these. Sir Thomas, who was a con- 
fident of the Duke of Monmouth, and suspected of being implicated in his 
designs, had fled to Holland. There he was captured, and brought back to 
England. When brought before Jeffreys he demanded a trial, and had quoted 
in court the statute! by which, if a person outlawed be beyond the sea at the 
time the outlawry is pronounced, he is allowed a year and a day in which to 
yield himself to the Chief Justice of England. Sir Thomas was in Holland 
when he was proclaimed an outlaw, and he pleaded when brought before 
Jeffreys that several months still remained before the year and a day expired, 
and that, further, he did then render himself to the Chief Justice. Jeffreys 
would not hear him or grant him leave to employ counsel to argue the point. 
“T ought,”’ said Sir Thomas, ‘‘ to have the benefit of the law, and I demand no 
more.’? To which Jeffreys, of whose * ferocity and violence in his treatment of 
prisoners there are no traces in the State Trials,’’ replied: ‘‘ That you shall have, 
by the grace of God. See that the execution be done on Friday next, accord- 
ingtolaw. Youshall have the full benefit of the law.’? Bearing in mind what 
the sentence was, the brutality of the remark almost equaled that of the exe- 
cution. It was commented on by Sir John Hawles, Solicitor-General in 
William III.’s reign, in the following terms: ‘It was an injustice to deny the 
favor or right of a trial to Sir Thomas Armstrong, which was never denied to 
any person before or since.’? Burnet, in alluding to Jeffreys at this trial, 
characterizes his conduct as ‘‘ brutal.’? That justice was outraged seems clear 
enough in the light of the Resolutions of the Commons in 1689, which censured 
as illegal the proceedings at the trial, and decided that ‘‘ the plea ought to have 
been admitted * * * and that the execution upon the attainder of out- 
lawry was illegal, and a murder by pretense of justice. ”’ 


Tue Senate’s Part in THE Process or Maxine Peace. — We take 
the following from the editorial pages of the New York Sun, a journal 
whose editorial staff evidently embraces a competent lawyer: — 


The constitution gives the power to declare war to Congress, that is to say, 
to the Senate and House acting concurrently, with the approval of the Presi- 
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dent, as in the case of other legislation. But the formal conclusion of war and 
the prescription of the conditions of peace belong exclusively to the treaty. 
making power. The treaty of peace, like all other treaties, must be negotiated 
by the President and ratifled by a two-thirds vote in the Senate. The House 
has nothing to do with it. 

One curious and in some respects anomalous result of this is that there may 
be comprehensive and far-reaching legislation for the government of t: rritory 
of the United States, in which the House of Representatives has neither voice 
nor vote; indeed, against the will of the House of Representatives. A treaty 
framed by the executive and ratified by the necessary majority of the Senate 
becomes the supreme law of the land. The constitution makes it the supreme 
law of the land. A treaty supersedes and repeals previous statutory enact- 
ments in conflict with its provisions, notwithstanding the fact that the enact- 
ments thus overridden had the concurrence of both Houses of Congress, with 
the President’s approval. In a certain sense this impeaches the mathematical 
axiom that a part cannot be greater than the whole. For the President and 
two-thirds of the Senate may undo and set aside legislation previously accom- 
plished by the President, the whole Senate and the whole House. 

Suppose, for example, that in the treaty of peace between the United States 
and Spain we should undertake, as one of the conditions of Spain’s cession to us of 
the Philippines, to administer the affairs of those islands perpetually upon a plan 
of government definitely set forth in the treaty itself. That particular scheme 
of government would become supreme law as soon as the Senate ratified the 
treaty; the House would have had no voice in the matter; it would be power- 
less either to assist or to prevent. The constitution puts legislation by treaty 
on precisely the same plane as legislation by the other and more ordinary 
method. 

We suppose this extreme case merely in order to illustrate the great legis- 
lative power which may be exercised constitutionally at a time like this by the 
President and the Senate without the co-operation of the House. Practically, 
there is little danger at any time of its abuse, for the moral safeguards sur- 
rounding the process of legislation by treaty are both numerous and potent. 

The direct checks, however, concern only the executive and the Senate. 
The Senate can make no law in the form of a treaty except in the exact shape 
in which the President has submitted it. The President can make no law by 
process of treaty which two-thirds of the Senate are not willing to ratify. 


We believe that the above writer exaggerates the extent of the 
treaty-making power. Under the constitution a treaty framed by the 
Executive and ratified by the necessary majority of the Senate indeed 
becomes ‘‘ the supreme law of the land.’’ But it becomes the supreme 
law of the land in exactly the same sense in which an act of Congress 
becomes the supreme law of the land. Indeed the very clause of the 
constitution which makes treaties the supreme law of the land, places 
acts of Congress on the same footing, in the following language :— 


This constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under the 
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authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the constitution or 
Jaws of any State to the contrary notwithstanding.! 


It is perceived that the primary object of this provision of the con- 
stitution was to make the constitution, the Federal statutes and the 
public treaties of the United States, obligatory upon the judges of the 
States, notwithstanding anything to the contrary in the constitution 
and laws of the States. It is also perceived that there is nothing in 
the language which makes a treaty of the United States the supreme 
law of the land in any different sense than the sense in which the laws 
of the United States made in pursuance of the constitution are the 
supreme law of the land. Now, it is a mooted question whether or not 
Congress can repeal or override a treaty. If it is said that Congress 
cannot do it, the answer is that it has done it. The Burlingame Treaty 
between this country and China was abrogated by the Chinese Exclu- 
sion Act, and the abrogation stands and the treaty is gone. It is 
therefore not clear that our government involves the anomaly of a part 
of the legislative power being greater than the whole. 


Frenco CriinaL Procepure. — A good deal of astonishment and 
some laughter have been excited by the Zola trial in Paris, and a very 
large number of Frenchmen have been annoyed by the general disposi- 
tion of the Anglo-Saxon world — that is, the public of America and 
England —to sympathize with Zola, and condemn or ridicule the pro- 
cedure under which he has been convicted. This is not unnatural. 
We probably do not completely understand French feeling in the 
matter; but itis plain, on the other hand, that many excellent French- 
men do not understand ours. A little explanation, therefore, may do 
good. 

In the first place, there is no use in trying to justify to an American 
or Englishman a secret proceeding, by which a man is deprived of life, 
liberty, property, or reputation. A large number of officers of high 
standing pledged their word of honor in Paris that Dreyfus had been 
properly convicted and was guilty. One general asked leave to address 
a few remarks on this subject to the jury before he gave his testimony. 
We are asked, in short, to believe that Dreyfus is guilty because so 
many men of high character say so. Here is where the Anglo-Ameri- 
can and the French public first part company. If in America or in 
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England all the clergy and all the citizens of highest repute were to 
come forward and offer to swear that a man who had been secretly 
tried and convicted deserved his fate, they would be received, as the 
French generals have been received here, with shouts of laughter, 
The reason is that for three centuries, in Anglo-Saxon jurisprudence, a 
‘¢ fair trial’? has meant a public trial,’and the submission to the public, 
in the presence of the prisoner, of all the proofs against him. It is at 
least two hundred and fifty years since it was possible among English- 
speaking men ‘‘ to go upon, or send upon”’ any one, to use the words 
of Magna Charta, upon evidence not produced in a court open to the 
public, or for any ‘reason of state.’’ Therefore, there is for us no 
getting over the secrecy of Dreyfus’ trial. No certificate of fairness 
from any one, were it the Pope of Rome, will satisfy the public that a 
man was lawfully ruined or executed if he was tried in secret. An 
offer of one by anybody sounds to us like a joke. 

In the next place, we are startled by the fact that the French not 
only have no ‘‘ rules of evidence ’”’ like ours, but have none at all. A 
trial like Zola’s, therefore, without rules of evidence strikes us as 
comic. Here is Fitzjames Stephen’s account of the difference in the 
matter of evidence between the French system and ours :— 

‘*These leading rules, though qualified by important exceptions, are 
rigidly enforced in practice, and their enforcement gives to English 
trials that solid character which is their special characteristic. They 
seem to be quite unknown in French procedure. Witnesses say what 
they please and must not be interrupted, and masses of irrelevant, and 
often malicious hearsay, which would never be admitted into an English 
court at all, are allowed to go before French juries and prejudice their 
feelings. The old rules of evidence, which were in use before the 
Revolution, and were driven from the middle-age version of the Roman 
law, were exceedingly technical and essentially foolish. They were 
accordingly abolished absolutely, and nothing was put in their place. 
The essentially scientific though superficially technical rules of evidence 
which give their whole color to English trials, and which grew up 
silently and very gradually in our courts, seem to me to be just what 
is wanted to bring French trials into a satisfactory shape ; but the evils 
of the old system were so strongly impressed on the authors of the 
‘ Code d’Instruction Criminelle’ that destruction was the only policy 
which presented itself to their minds.’’ ! 

In fact, the investigation in a French criminal trial is carried on just 
as investigations are carried on in private life. If a private individual 
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wants to form an opinion as to whether somebody, say in his own 
household, has done something, he gets information in any way he can 
from any quarter whatever. Hearsay, circumstantial evidence, the 
talk of interested persons, the gabble of children, are all collected by 
him, and on it all he forms his own theory of probability. Half of it 
would probably be rejected in a legal proceeding in our courts, but this 
is the way in which most men regulate their own conduct of life and 
carry on their own business. The French carry it into their legal pro- 
ceedings for want of anything better. The dossier, which is made up 
by the juge d’ instruction, about a prisoner when he is first apprehended 
is very like the ‘‘ story ’’ which, with us, would be collected by a 
newspaper reporter. Everything that he can get hold of, good, bad or 
indifferent, likely or unlikely, is tossed into the basket, and the prisoner 
is harassed by cross-examination on it by the judge. The consequence 
is that a French trial never seems to us fair or serious. The evidence 
of the generals in Zola’s trial about the propriety of Dreyfus’ conviction, 
sounds like a comedy. 

Moreover —and this is the worst of it—the popular excitement 
which has attended the trial about ‘‘ the honor of the army "’ and about 
the Jews, reminds us here painfully of some of the great judicial 
tragedies of French history. We think of other cases in which French 
courts were undeniably influenced by popular clamor. It was the 
clamor of the Catholic populace which led the Parliament of Toulouse 
to convict poor old Calas of the murder of his son, although this pop- 
ulace was in the habit of celebrating the massacre of St. Bartholomew 
as a public festival. There was neither evidence nor a shade of prob- 
ability against Calas. But the Parliament, of more than twelve 
judges, took the popular view, summoned all sorts of witnesses who 
shared it, extracted Calas’ guilt from them by leading questions, 
broke the old man on the wheel, and expected his confessions under 
torture to furnish evidence to convict his sons and wife. When this 
failed them, they were compelled to discharge them, and when, under 
Voltaire’s whip of scorpions, they were compelled to reverse their 
finding, and do what could be done to rehabilitate the afflicted family, 
one of the arguments against this scanty justice was that to reverse was 
to acknowledge mistake, and this would injure the prestige of the court. 
The fate of the Chevalier de Labarre, a youth who was ‘‘ roué’’ on 
evidence that would convulse one of our public schools, was a similar 
scandal. He was convicted of ‘‘irreverence’’ and ‘ blasphemy’’ 
under popular and ecclesiastical clamor. In both these cases the 
courts convicted an innocent man mainly to safeguard some great 
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public interest, which happened in both these cases to be what was 
called ‘‘ religion.’” Remembering these things, and others like them, 
our public naturally asks whether this clamor against the Jews and 
frantic concern about the ‘‘ honor of the army’’ has not led to the 
sacrifice of an innocent man. It asks this question, and nothing but 
ample publicity will appease its suspicions. 

Let us say finally that the French procedure is simply the old English 
procedure. The trials of Throckmorton, of the Duke of Norfolk, and 
of Raleigh, in the sixteenth century, were very much what goes on in 
a French court to-day. The judges, the Attorney-General, and the 
prisoner all ‘* went for each other’’ as fiercely as they could, and with 
as little regard for rules. Most people remember the savage way in 
which Coke treated Raleigh. It was not till after the Revolution of 
1688 that English criminal procedure became marked by the present 
order and decency, and that the presumption of innocence on the part 
of accused persons, got a secure lodgment in our jurisprudence, 
Stephen ascribes this to the growing strength of the government which 
gradually became so great, that it became easy to be indulgent towards 
prisoners and captives. Whether this theory be correct or not, it would 
go some way to account for the continuance down to our day of the 
French presumption that an accused man is probably guilty. Ever 
since the Revolution no French government has been sufficiently strong 
to give any indulgence to accused persons. The interests of the State 
seem to require that indicted men should be found guilty. And so 
deeply has this theory entered into the public mind that when ‘‘ justice” 
gets hold of a man, there is little sympathy for him. His wrongs do 
not touch the popular imagination, and the judge and the procureur 
are allowed to harass without mercy. The supposition that he is being 
sacrificed to protect some body or person in authority, does not rouse 
popular indignation.— New York Evening Post. 


An Enciish View OF THE AMERICAN METHOD OF TREATING 
Crime. — A report on the treatment of crime in America has been 
submitted to the Home Secretary by Mr. E. Ruggles-Brise. He was 
invited by the American delegates at the Prison Congress of Paris in 
1895 to visit the United States and study the details of their penal 
system or systems. The report, a summary of which we take from the 
Daily Telegraph, shows that, on the whole, the greater leniency exhib- 
ited towards criminals in America brings out the notorious truth that 
public sentiment is far tenderer towards those who have been convicted 
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by law than is the case in European countries. Doubtless this 
accounts, as Mr. Ruggles-Brise suggests, for what critics have often 
stigmatized as ‘‘ the vagaries ’’ of the system. 

The general feature common to all the States is that while petty 
offenders and prisoners awaiting trial are under the care and control of 
the local authority representing the counties and the cities, persons 
convicted of serious crime are under the control of the State, and com- 
mitted either to State prisons or State reformatories. It is to the 
latter that Mr. Ruggles-Brise directs his attention, and summarizes 
the results as follows : — 

‘*(a) There is no progressive stage system as in England, whereby 
a prisoner advances by stages or classes from the lowest to the highest, 
according to his industry and conduct, receiving as he advances in- 
creased privileges in the way of letters, visits and gratuity. There is 
a system of ‘ grades’ —every convict on reception enters the second 
or intermediate grade, and is liable, in the case of misconduct, to be 
degraded to the first or lowest, or is able by good conduct, extending 
over six or twelve months, to be raised to the third or highest. The 
distinction in some prisons is maintained by a variety of clothing, or 
perhaps of diet —in others the distinction is more nominal than 
real. 

‘*(b) In spite of the labor laws these prisons are still for the most 
part vast factories, conducted under what is known as the ‘ public 
account’ system or the ‘ piece price’ system. Under the former the 
State manufactures and sells in the open market in the same way as a 
private employer of labor. Under the latter a contractor supplies the 
material and machinery and pays so much for the manufactured article. 
Machinery of the most expensive and modern kind is everywhere in 
use; and, indeed, to such an extent is trade pursued that at one 
prison — Columbus — the trade profits more than paid for the whole 
cost of the institution, some 280,000 dollars, or 56,000. a year. 

“(c) Discipline during the hours of labor is, on the whole, well 
maintained, though with what in England would be considered very 
inadequate supervision, but the warders all carry firearms, the moral 
effect of which dispenses with a larger staff. 

““(d) After the day’s work is over, about half-past four, the men are 
taken to their cells, and it is during the period intervening between this 
time and bedtime, about half-past eight, that the relaxations of discip- 
line, of which so much is heard in England, take place. The cells are 
all lighted with electric light (at Pittsburg tallow candles are allowed in 
the cells), tobacco-chewing and, in many prisons, smoking is allowed, 
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also the daily and weekly papers. As arule, a convict is allowed to 
furnish his cell with pictures, photographs, looking-glasses, etc. The 
solid cell door used in England is not used except in the punishment 
cells, iron gratings taking their place, thus rendering communication 
easy ; and the arrangements for night patrol seemed to me to be inade- 
quate, especially having regard to the fact that in most prisons, owing 
to the insufficient cell accommodation, what is known as ‘ doubling 
up,’ or two in a cell, is a common practice. 

‘*T visited one large prison late in the evening and nothing could 
exceed the quiet and orderliness of the place, but at this prison a 
safety-valve is found for the emotional energies of prisoners by per- 
mission being given between six and seven to any convict to exercise 
himself on any musical instrument that he either knows or may be 
ambitious to learn. The discord that ensues, if ungrateful to the 
musical ear, is alleged to be instrumental towards securing a desire 
for repose when the bell for cease music is sounded, and certainly when 
I visited the prison at 10 p. m. you could hear a pin drop, though there 
were over 1,200 convicts in one long range of cells.’’ 

On the question of the reformatory system — which has often been 
misunderstood in England—there are some interesting remarks. 
What, in the first place, is the meaning of the system? 

‘*It is an attempt made at a considerable cost, and by the most 
ingeniously contrived methods, to deal with the problem of ‘ juvenile- 
adult criminality’ by other than ordinary punitive or prison methods. 
It may require a considerable effort to throw oneself into the mental 
attitude of so many Americans, who are prepared to reject in the case of 
a certain class of offenders the doctrine of the ‘right to punish.’ 
One cannot fail to be struck by the relation existing between the ideas 
of a large school of American penologists and the social doctrines of 
the French revolutionary period, which we know historically have had a 
deep influence on American opinion. The particular doctrine is found 
in the phrase — ‘‘ La société prépare le crime — le coupable n’est que 
Vinstrument qui l’exécute.’’ In the light of this doctrine it is held that 
a youthful offender, or, rather, a juvenile adult (the age is fifteen to 
thirty at Elmira, fifteen to thirty-five at Concord), however serious his 
crime, is more sinned against than sinning. His crime is due to inherited 
defect, mental or physical, to vicious environment, to his not having 
had a chance. The duty of the State, having got this man into its 
clutches, is not to punish him—di. e. by cellular immuration —for 4 
definite period, and at the end of that time to let him loose upon society, 
probably no better than he was before, but to regenerate him, physi- 
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cally and mentally, to fit him to take his place among honest citizens, 
to prevent him from drifting into the ranks of habitual crime.”’ 

The methods of reform are physical development by gymnastic and 
military exercise, intellectual training, manual training from elementary 
processes to engraving, etching, and carving, and industrial training in 
masonry, Carpentering, etc. 

As to the value of the system, although there is much that is 
extravagant and perhaps ridiculous, the fundamental principle is one 
that must commend itself to thoughtful people interested in the study 
of criminal problems. It is, shortly, that, up to a certain age, every 
criminal is potentially a good citizen; that his lapse is presumably due 
either to physical degeneracy or bad social environment; that it is the 
duty of the State, at least, to try to effect a cure, and not to class the 
offender offhand and without experiment with the adult professional 
criminal. 

The remaining features of the American system, which Mr. Ruggles- 
Brise discusses, is the parole law and the practice of indeterminate 
sentences. 

‘* The right of pardon, corresponding to the exercise of the prerogative 
of mercy, has always been inherent in the Governor of the State. There 
has also been a ‘ good-time ’ system corresponding to the English ticket- 
of-leave system, being a month for the first year, two months for the 
second, and so on of sentence. This is equal to one-fourth of a five 
years’ sentence and one-third of a ten years’. Of recent years the 
legislatures of several States — notably, Ohio, Illinois, and Massachu- 
setts — have introduced in addition the parole system, based on the 
indeterminate sentence. This indeterminate sentence is of two kinds — 
(a) Where the judge fixes the minimum and maximum. (b) Whereno 
definite sentence is stated in the commitment, it being provided only 
that the convict must serve the minimum prescribed by statute for the 
offense of which he is found guilty. This latter operates in Illinois. 
The former is the more general system. It is clearly explained in the 
New York law, though, curiously, in this State the courts rarely exer- 
cise the power, very few cases having been so dealt with since the law 
passed in 1890. The statute runs thus: ‘ Whenever any male person 
over sixteen years of age shall be convicted of a felony which is pun- 
ishable by imprisonment in a State prison, the court, instead of pro- 
nouncing a definite sentence of imprisonment, may pronounce an 
indeterminate sentence with the minimum and maximum only specified, 
but the minimum and maximum shall not be less or greater than that 
prescribed by statute for the offense.’ The Parole Board consists of 
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the superintendent of State prisons, the warden, chaplain, and physi- 
cian. Parole may take place when there is ‘ reasonable possibility that 
the prisoner will live and remain at liberty without violating the law.’ ” 

On this Mr. Ruggles-Brise comments : — 

‘* In principle the ‘ parole’ system must be condemned. There must 
be a tendency to flirt with crime if the decision of the court can be set 
aside by a body of men, however competent, impartial, and able, who 
rely merely on the ‘ observation ’ of a prisoner while in prison, and upon 
that decide that A is a good man and can be safely discharged, B is a 
bad man and must be keptin custody. This uncertainty must have also 
the bad disciplinary effect of unsettling the prisoner himself, and must 
be a fertile source of discontent, and though the system is alleged to 
afford a great stimulus to good conduct and industry, the right to earn 
‘good time’ on a liberal scale ought to, and in fact does, if properly 
administered, sufficiently meet this end.’ 

As to the probation system, according to which there exist in 
Massachusetts officers appointed to inquire into the character and ante- 
cedents of prisoners before trial and to report to the judge, and after 
trial to take charge of persons whom the judge may commit to their 
care, we find the following criticism : — 

‘Having been present in court while cases were being dealt with, 
and having conversed with various authorities, I came to the following 
conclusions with regard to the system: (1) It is no doubt of great 
advantage to the judge to be placed in possession of facts concerning 
each individual case, which enable him, in many cases, to dispense 
with the necessity of imprisonment. (2) The tutelage exercised by 
the officers during probation is salutary and beneficial, and calculated 
to check at its outset a criminal career. 

** Contra. (1) It is doubtful if public opinion in England would 
tolerate the preliminary ‘inquisition’ before trial, statements made 
by the prisoner being used by the officer of the court for or against 
him as the case may be. (2) It is difficult to avoid rivalry and con- 
flict between the police and probation officer, the functions of the latter 
being to a great extent police duties. (3) Owing to the strong feeling 
in the State against any breach of the liquor law, and to the enormous 
number of arrests under it, being three-fourths of the total arrests, 
the time of the officers is practically absorbed by investigation into 
cases of simple drunkenness — cases which would not come into court 
at all in England, and the original intention of the system — viz. : that 
all criminal cases should be the subject of preliminary examination — 
is largely departed from, and the probation officer runs a risk of 
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becoming a mere instrument in the hands of that section of the com- 
munity which pursues with relentless severity anyone succumbing to 
the temptation of alcoholic excess. (4) The system is expensive and 
might become inquisitorial.’ — Law Times (London). 


Supreme Court or Massacuusetts. — The Honorable Charles Allen, 
senior associate justice, has resigned. Judge Allen has been upon the 
bench since January, 1882, and from his long and very able service is 
widely known and greatly respected. His opinions extend through 
about forty volumes of the Massachusetts reports, and are noteworthy 
for the learning and good practical judgment they display. 

Judge Allen was born at Greenfield, Massachusetts, April 17, 1827. 
He was graduated at Harvard in the class of 1847; was admitted to 
the bar in 1850, and began the practice of his profession in his native 
town in that year. He was appointed reporter of decisions of the 
Supreme Court of the State in 1861 and held this place until 1867. 
His work as reporter embraces fourteen volumes which are known to 
the profession as ‘* Allen’s Reports.’’ 

In 1867 he was elected attorney-general of the State and held this 
office for five years, during which time he conducted many important 
cases for the commonwealth. On retiring from this office he resumed 
the practice of the law in Boston. In 1880 he was appointed one of 
the commissioners to revise the General Statutes of the State. 

Judge Allen retires in good health and vigor with the prospects of 
long enjoying a well-earned rest from arduous labors. 

Hon. John Wilkes Hammond has been appointed by Governor 
Wolcott to fill the vacancy caused by the resignation of Judge 
Allen. 

Judge Hammond is now upon the Superior Court bench, to which he 
was appointed in 1886. He was born December 16, 1837, in Metta- 
poisett, Plymouth County. He graduated from Tufts College in 1861, 
and then engaged in teaching for some three years, this service being 
interrupted by his enlistment in the Third Regiment of Massachusetts 
Volunteers for nine months. He studied at the Harvard Law School, 
and was admitted to practice in 1867. He was elected representative 
in the State legislature from Cambridge in 1872 and 1873, and was city 
solicitor of Cambridge from 1873 to 1886, when he was appointed 
judge of the Superior Court. His present promotion to the Supreme 
Court bench is very favorably regarded by the bar, for he has won the 
reputation of a learned and able judge in the Superior Court. 
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American Bar Assocration.— The twenty-fifth annual meeting of 
this association was held at Saratoga, commencing Wednesday, 
August 17. An address of welcome was delivered by Hon. Alton B, 
Parker, Chief Justice of the Court of Appeals, on behalf of the New 
York State Bar Association pursuant to action taken by that body at 
its last annual meeting. He spoke of the great influence wielded by 
the latter association upon the legislation of the State of New York. 
He also spoke of the work accomplished by the American Bar Associa- 
tion, and especially that of the Commissioners on Uniform State Laws, 
appointed in more than thirty States at the instance of this association. 
Of the Negotiable Instruments Law he said the success achieved by its 
adoption already in several leading States assured its adoption by the 
other States, provided the American Bar Association puts forth its reserve 
energy to thatend. ‘‘ And those of us who have watched with unabated 
interest the progress of your labors in-that direction, hope and believe 
that you will do so, and that the outcome will be the greatest modern 
triumph in law reform. For once let the fact be heralded that through 
the instrumentality of this association every State in the Union has 
passed an act resulting in absolute uniformity of law upon one subject, 
and a demand for uniform laws will go up from every State, which will 
not be satisfied until it shall be an accomplished fact as to many, if not 
all, important subjects. At present there are many who, while appre- 
ciating the great necessity for uniform laws, doubt its practicability, 
because of the large number of legislative bodies which must be con- 
vinced of the wisdom of the movement and of the proposed legislation. 
But when these doubting Thomases shall once have been assured of the 
feasibility of the plan by the actual adoption of the ‘ Negotiable In- 
struments Law’ by every legislature, they will become most energetic 
advocates of uniform laws, and under your banner will be enlisted men 
from every State having such local weight and influence as to make 
the further efforts of your association in that direction comparatively 
easy.”’ 

Following Chief Justice Parker’s address came the address of the 
president of the association, William Wirt Howe, of Louisiana. We 
do not attempt to give any synopsis of this very able and interesting 
address now, because we expect in a future number to print the 
address or considerable parts of it. 

In the evening Lyman D. Brewster of Connecticut, chairman of the 
Board of Commissioners on Uniform State Laws and chairman of the 
committee of the association on the same subject, read an able and 
instructive paper upon the subject thus committed to his charge. A 
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paper upon ‘* Malice as an Ingredient of a Civil Cause of Action ”’ 
was read by L. C. Krauthoff of Missouri. 

On Thursday morning Hon. Joseph H. Choate of New York deliv- 
ered the annual address. This was an occasion of great interest, as 
evidenced by the presence of a large and distinguished audience. 

Introductory to the main topic of his address he declared the war 
with Spain a noble one, which could not have been avoided without 
dishonor ; expressed his willingness to leave the settlement of its prob- 
lems to the wisdom of the Administration, and asserted that the Gov- 
ernment could not be too closely held to its announced purpose before 
the conflict broke out, when its development and results could not be 
anticipated. 

He then proceeded to make a most eloquent and elaborate argument 
in defense of the system of trial by jury, which was listened to with 
rapt attention by all present. This address with the author’s correc- 
tions we shall present in full to our readers at an early day. 

Some parts of Mr. Choate’s address are so full of interest that we 
now briefly call attention to them, though these parts will appear in the 
complete address. Speaking of judges and their selection, he said 
that the judge who presides in the court is the keystone of the arch 
in the jury trial. ‘‘ By common consent the American people in all 
but four of the States have long ago abandoned an appointed judiciary 
as inconsistent with the theory of republican institutions, and have in- 
sisted upon the election by the people of every judicial officer; but 
under the system of boss rule the only part the people are permitted 
to take in the selection of judges is simply to choose between two can- 
didates, each selected by an irresponsible despot, who generally makes 
his choice for personal or party allegiance, with just as much and just 
as little regard to merit and fitness as his own partisan necessities 
require or dictate. How long will the bar submit to be the instrument 
of such a power?’’ 

‘“‘There is one other abuse against which we can at least utter an 
indignant protest. I mean the toleration of judicial candidates who are 
willing or permitted to pay for their nomination or to pay their party for 
their election. No matter what their personal or professional qualifi- 
cations in other respects may be, such a means of reaching the office 
cannot but degrade the bench.’’ 

As to codes of procedure, Mr. Choate has some wise and pointed 
remarks. These codes come in between the joining of issues of fact 
and the opportunity to try the case before a jury, producing most 
gtievous delays. He calls them vicious legal machinery. ‘* These 
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codes of procedure which have taken the place of a simple practice 
regulated by rules of court, have become so cumbrous and impossible, 
they afford and create such opportunities for delay, they provide for 
and contemplate such countless preliminary motions, each a litigation in 
itself, that there seems no way out but to cut the Gordian knot and 
return to the ancient practice. Take our own New York Code alone, 
the degenerated mother of so many illegitimate offspring, it has grown 
to a monster of more than 3,600 sections, each section pregnant with 
some procedure — and while, unhappily, in our city, it takes nearly two 
years, except in preferred cases, to reach a jury case for trial, every 
intervening week from the day of its commencement may be filled with 
a distinct and separate motion. Surely this fruitful source of delay 
could be and ought to be cut up by the roots.’’ 

In the section on Legal Education Charles W. Needham of Wash- 
ington, D. C., read a paper on Forces'in the Law and Method of Ar- 
rangements. 

There was a conference between members of the State Boards of Ex- 
aminers for admission to the bar, participated in by representatives 
from several States. 

Hon. Joseph H. Choate was elected president of the association for 
the ensuing year. 

' Mr. Everett P. Wheeler of New York read a report on the Rule of 
International Law declared or applied in the late war with Spain. 
Mr. Edward Q. Kiosby of New Jersey read a report containing the 
suggestions of the standing committee on Law Reporting. The report 
of the committee on the Federal Courts embodied the plan of making 
one court of first instance in each district in place of the circuit and 
district courts now existing, transferring all the jurisdiction of the 
circuit judges to the district courts, and retaining the circuit judges 
only as members of the circuit courts of appeal. This plan met with 
the approval of the association, though after much discussion, the 
report was amended in some particulars. The committee was con- 
tinued with instructions to prepare a bill and urge upon Congress 
its passage. The debate on this report was very interesting through- 
out. 

With the exception of the meeting at Saratoga in 1896, which was of 
extraordinary interest by reason of the presence of Lord Russell, Sir 
Frank Lockwood, Montague Crackanthorpe, Esq., and others, and of 
the very important and interesting part they took in the proceedings of 
that meeting, the meeting of this year was regarded as the best meet- 
ing the association has ever had. The attendance upon the exercises 
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was unusually large, and was very indicative of the interest felt by the 
members. 

The annual dinner was held at the Grand Union Hotel on Friday 
evening. The number of members present was 178, many more than 
usual. Mr. Edward Wetmore presided with much grace, and spoke in 
his usual felicitous manner. Mr. Bourke Cochran spoke eloquently on 
the lawyer and the soldier, paying a splendid tribute to President 
McKinley, as having the qualities and doing the best work of both. 
Gentlemen of the highest authority in such matters declared that the 
dinner speeches were the best they had ever heard at any dinner. 

We understand that Frances Rawle, Esq., the efficient treasurer of 
the association, who has, perhaps, done more for its success than any 
one else, has received, since the Saratoga meeting, a letter from the 
International Law Association, saying that this association would like 
to meet in this country next year; and the American Bar Association 
will very gladly extend an invitation. 


CanaprAN Bar Assocration.— The third annual meeting of this as- 
sociation was held at Ottawa on the eighteenth and nineteenth of May 


last. In the absence of the president, the Hon. J. E. Robidorex, Q. C., 
Mr. O. A. Howland, of Toronto, vice-president, presided. Papers 
were read by Mr. B. Russell, Q. C., of Halifax, Nova Scotia, on the 
“Provisions of the British North America Act for Uniformity of 
Provincial Laws,’’ and by J. E. Farewell, Q. C., of Whitby, Ontario, 
‘Concerning Coroners and Coroners’ Inquests.’? The principal paper 
was by Mr. Howland, the presiding officer, on ‘‘ International Aspects 
of the Spanish-American War.” This is a very able paper and is full 
of interest to readers on this side of the line. We should be glad to 
print it in full, but it is of such length and so many things are pressing 
for publication, we fear that we shall not find space for it, and there- 
fore give a few extracts from it, as an indication of the course of 
thought and style of the author. Of the events leading to the war Mr. 
Howland says: ‘‘ The causes of the disturbances in Cuba have been 
long impending; and the existing rebellion is less substantial, I might 
say, less respectable, than others which have occurred in Cuban his- 
tory. It did not originate in towns or thickly settled districts. It had 
not the principal native Cubans in its rank. It was not, like the great 
rebellion which ended in 1878, substantially a rising of the Cuban peo- 
ple of European descent. There is much probability that it was largely 
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recruited from the negro laborers thrown out of work by depression 
on the sugar estates. Organized under the respectable name of rebels, 
they were not disappointed in their hope of obtaining support from 
foreign sympathizers. 

‘¢ Spanish corruption is probably the true cause of the intolerable 
prolongation of the process of suppressing this never really formidable 
insurrection. The implication of designed negligence, inspired by cor- 
rupt interest on the part of local authorities, in prolonging the war, is 
unfortunately only too consistent with Spanish colonial traditions. 
The misconduct of the Spanish military authorities ended at length in 
exciting a real and wide-spread intolerance of Spanish domination 
throughout Cuba. There came suspicion and hostility on the part of 
the authorities, ending in the horrible resort to ruthless deportation, or 
‘* concentration,’’ of the inhabitants, and a general devastation of the 
country, in the name of saving it from the banditti. What may be per- 
missible by laws of war in the case of hostile military operations is not 
defensible when exercised on such an immense and disastrous scale, 
towards the mass of a subject population, which it is the duty of the 
government to protect. It was an admission of incompetence in the 
work of defense; or it was a declaration of hostility towards the whole 
people of the island. In either case it was an insufferable breach of 
the parental duty of a government. A government which can only 
maintain order by ruining and destroying its people, has abdicated its 
position and assumed that of a mere foreign oppressor. 

‘** Nevertheless, this situation did not come under any of the rules of 
international law as a justification for interference. International law 
has a great respect for the rights of force. Force, however brutally 
exercised upon lawful subjects, is not interfered with, provided these 
three conditions are present: 1. That the acts are done by the legally 
constituted government in the assertion of its authority. 2. That they 
are regular military or penal measures for the suppression of insurrec- 
tion. 3. That the government is powerful enough to make them 
effective. The measures of the Spanish government, even if construed 
as acts of hostility, directed against the whole Cuban people, were 
technically permissible, because the government had the power to make 
them effective. The government had in fact by these means, to a great 
extent, ‘pacified’ the island. It had made a desolation and had 
called it peace. 

‘* While the grounds of interference in the affairs of an adjoining 
State were so strictly limited by international law as not to reach the 
case of Cuba, the Anglo-Saxon common sense of the United States 
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people called for the application of the same device by which an 
early English Parliament delivered English jurisprudence from the 
narrow fetters of the common lawyers. If no precisely similar writ 
was to be found, let one be made to suit the case.” * * * 

As to the President’s course, he says: ‘‘ To the President, Mr. 
McKinley, credit has been generally given, both in the United States 
and abroad, for having endeavored to observe faithfully the high and 
terrible responsibilities of his office. I fully believe that he had every 
desire to avoid hostilities, or at least to wait an obviously just occasion 
on his country’s behalf, and a favorable moment, after its preparations 
were complete. 

‘‘Tt is, in the opinion of many, the misfortune of the United States 
constitution that, while it exalts the presidency into the supreme aim 
of ambitious chivalry it does not endow the successful occupant with the 
necessary full powers to enable him to creditably discharge his respon- 
sibilities to the nation. Alike in respect to the internal policy to which 
be commits himself in his candidature, and in the conduct of foreign 
relations, he is at the mercy of hostile factions and prospective rivals 
in the two Houses, without whose concurrence he can do scarcely any 
important act. 

‘*The moderating disposition which many Presidents have exhibited 
in times of popular excitement, emphasizes a very great political fact; 
that concentration of responsibility, by the individualization of authority, 
is the best hope of good government under our representative systems. 
We have often seen the popular choice fall upon a mere party leader, 
not previously distinguished from his fellows, either by moderation of 
views or by any promise of statesmanlike insight. Yet the same man, 
promoted to a position where the decision of great issues is cast upon 
his single head, is seen to rise unexpectedly to the duties of the occasion. 
The mantle of kings seems to fall upon the individual who is called 
upon to exercise the office of kings. His vision is not always bounded 
by the November elections or the next presidential campaign. His 
conscience takes the care of a nation in its keeping. That great ever- 
living corporation becomes a guiding presence at his side; and he is 
able to hear the calm applause of history and the remote gratitude of 
future generations, above the row of mobs and the tumultuous passions 
and interests of the day. 

‘The measure of individual power intrusted to the President is daily 
doing honor to the fathers of the United States constitution. That his 
powers were not made more explicit and complete, unembarrassed by 
Congressional interference, is daily coming to be recognized as a public 
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misfortune. The dexterity of Presidents is repeatedly called upon to 
overcome the deficiencies of the constitution. By a master-stroke of 
statecraft a former President, Mr. Cleveland, at an even more critical 
moment, obtained the necessary command of the situation. The Venez- 
uela excitement was rapidly approaching a dangerous height. It was 
important to tide over the danger of the hour by means of a dilatory 
diplomatic commission. It was equally necessary, to make the expe- 
dient effective, that the President should acquire sole power of deter- 
mining the personnel of the commission, free from the confirmatory 
control which the constitution vests in the Senate. To attain this end 
Mr. Cleveland paralyzed Congress by a message, so unexpected in 
its fierceness and boldness, that the Senate, in the surprise of the 
moment and under compulsion of popular enthusiasm, was obliged to 
surrender its control, and confer on the President the untrammeled 
power he demanded. He seized the opportunity to carry out his plan 
by selecting a commission of the learned, diplomatic and judicial qual- 
ity he had intended, in place of one composed of furious politicians. 
The calculated deliberation of this commission carried the nation 
past the danger point, and delivered civilization from an imminent 
peril. In issuing his startling and apparently violent proclamation, the 
President was simply borrowing the device of the North American 
Indian, when threatened by a prairie fire. He set fire to the leeward, 
and made a place of safety, in advance of the approaching conflagra- 
tion. I hope that history will render belated justice to Mr. Cleveland, 
and that future generations of English-speaking nations will acknowl- 
edge their debt to his statecraft and courage. To his sole premeditated 
act it was owing that the war guns of the United States did not wake 
from their silence three years earlier, reopen their thunders in a more 
atrocious and unnatural war, against a thousandfold more formidable 
foe.’’ 


Lanp ReaistraTion.—In England the Land Transfer Act of 1875 
was amended in 1897, with a view to making registration compulsory 
rather than optional. Compulsory registration is to be introduced 
gradually and with the consent of the community to which it is 
applied. The amendment provides that Her Majesty the Queen may, 
by order in council, declare, as respects any county or part of a 
county mentioned or defined in the order, that, on and after a day 
specified in the order, registration of title to land is to be compulsory 
on sale, and thereupon a person shall not, under any conveyance on 
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sale executed on or after the day so specified, acquire the legal estate 

in any freehold land in that county, or part of a county, unless or 
until he is registered as proprietor of the land. In the case of an 
order proposed to be made under this section notice with a draft of 
the order must first be given to the council of the county to which 
the order is proposed to be applied, six months before the order is 
made. If within three months after receipt of the draft the county 
council, at a meeting specially called for the purpose, at which two- 
thirds of the whole number of the members shall be present, resolve, 
and communicate to the Privy Council their resolution, that in their 
opinion compulsory registration of title would not be desirable in 
their county, the order shall not be made. It was provided that the 
first order shall not affect more than one county. Every order of 
council made under this provision must within thirty days be laid 
on the table of both Houses of Parliament and if within forty days 
thereafter either House disapproves of such order it shall be of no 
effect. 

In November of last year notice with the draft of an order was sent 
to the London County Council and no opposition to the order being 
made, the order making registration compulsory in that county was 
issued on the 18th of July last. The population of the county of Lon- 
don is said to be five millions with an enormous property. In the 
House of Commons a motion was made last month to disapprove 
of this order of council but the motion was negatived without a 
division. 

In Massachusetts a Land Registration Act goes into effect on the 
first day of October, of this year. This act provides for a Court of 
Registration, consisting of a judge and an assistant judge. There is 
a recorder who is the clerk of the court. The court is to hold its 
sittings in Boston, but may adjourn to such other places as the public 
convenience may require. The registers of deeds in the several coun- 
ties are made assistant recorders. The judge of registration may 
appoint examiners of title in each county. Only estates in fee simple 
can be registered. The act provides the form of application and the 
form of notice under it to be given to the occupants of the land and to 
all adjoining owners. The notice is by mail, by posting, and by pub- 
lication. The court may also order further notice. 

The decree of court confirming the title and ordering registration of 
it binds the land and quiets the title thereto, subject.only to the tem- 
porary liens specially excepted. The decree is conclusive and cannot 
be opened except within one year in case the registration is obtained 
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by fraud; and it cannot be opened for this reason, if an innocent pur- 
chaser for value has acquired an interest. 

A certified copy of the decree is sent to the recorder in the county in 
which the land lies and is transcribed into a book called the Registration 
Book, and this constitutes the ‘‘ original certificate of title.’ <A 
duplicate of this is given to the owner and constitutes the ‘‘ owner’s 
duplicate certificate.’’ The certificate takes effect and the title passes 
from the date of the transaction of the decree. After the original 
registration the owner may convey, mortgage, lease, charge or otherwise 
deal with the land as fully as if it had not been registered, by the use 
of deeds and other instruments like those now in use ; but no voluntary 
instrument of transfer except a will and a lease for a term not exceed- 
ing seven years, binds the land, but operates only as a contract between 
the parties and as evidence of authority to the recorder or assistant 
recorder to make a registration. The act of registration is the operat- 
ive act to convey or affect the land. Upon a subsequent registration 
the owner surrenders his certificate and a new one is issued to the pur- 
chaser. 

An assurance fund is created by a payment to the State upon the 
original registration of land of one-tenth of one per cent of the assessed 
value of the real estate, on the basis of the last assessment for munici- 
pal taxation. If this fund at any time is not sufficient to meet the 
demands upon it, the deficiency is to be made up from any funds in 
the treasury. The State stands behind the title as established by the 
decree. This act was very carefully drawn by Alfred Hemenway, Esq., 
of Boston, under an appointment by authority of an act of the legisla- 
ture of 1897. It is confidently believed that it will withstand any 
attack made upon its constitutionality. Many leading lawyers of the 
State have expressed their opinion to this effect. There has long been 
a statute in Massachusetts for quieting titles, which provides for notice 
by publication only, and the constitutionality of this has never been 
questioned. In Arndt v. Griggs,! the Supreme Court of the United 
States in an action to quiet title where the defendants were cited into 
court by publication only, said: ‘‘ The well-being of every community 
requires that the title of real estate therein shall be secure, and that 
there be convenient and certain methods of determining any unsettled 
questions respecting it. The duty of accomplishing this is local in its 


1 134 U. S. 316, 321; approved in Wehrman v. Conklin, 155 U. S. 314, 
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nature; it is not a matter of national concern or vested in the general 
government; it remains with the State; and as this duty is one of the 
* State, the manner of discharging it must be determined by the State, 
and no proceeding which it provides can be declared invalid unless in 
conflict with some special inhibitions of the constitution, or against 
natural justice.’’ 
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NOTES OF RECENT DECISIONS. 


Stare Decisis: Tue Hovse or Lorps Bounp sy Irs Own Decistoy, 
WHICH CAN ONLY BE ALTERED BY PaRLIAMENT. — The legal profession in 
England and America have not been startled, but have been greatly 
interested, by the decision of the House of Lords in the case of London 
Tramways Co. v. London County Council,’ in which it is recently 
held? that a decision of the House of Lords upon a question of law is 
conclusive, and binding upon the House, so that the question cannot be 
reargued in any subsequent case, but-the decision can only be set 
aside by an act of Parliament. The question having been expressly 
decided in the case last cited, the Lords were asked to review their 
decision; and counsel making the request (Sir R. Reed, Q. C., Seward 
Brice, Q. C., and Paget) cited the cases in the marginal note in sup- 
port of their contention.® 

The Lorp CHANCELLOR (the Earl of Halsbury) — My Lords: I think 
that your Lordships are much indebted to the learned counsel for the 
appellants for the candor with which this question has been raised. It 
would undoubtedly have been extremely inconvenient if, after having 
the case argued for a considerable time, the fact had been pointed out 
to us that there was a decision of this House which was conclusive upon 
the point. By the candor of the learned counsel, who very properly 


1 78 Law Times Rep. 361. 
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T. Rep. 194; 5 App. Cas. 316; and the 
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pany v. Walker’s Trustees, 46 L. T. 
Rep. 827; 7 App. Cas. 259, per Lord 
Selborne, L. C., and Lord Blackburn; 
and Hadfield’s case, 28 L. T. Rep. 901; 
L. Rep. 8 C. P. 306. 
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raised the point in the first instance, it has now been admitted that 
there is upon this very question a decision of this House. For my 
own part, 1 am prepared to say that I adhere in terms to what has 
been said by Lord Campbell, and assented to by Lord Wensleydale, 
Lord Cranworth, Lord Chelmsford, and others, that a decision of this 
House once given upon a point of law is conclusive upon this House 
afterwards, and that it is impossible to raise that question again as if 
it was res integra, and could be reargued, and so the House be asked 
to reverse its own decision. That is a principle which has been, I 
believe, without any real decision to the contrary, established now for 
some centuries, and I am therefore of opinion that in this case it is 
not competent for us to rehear, and for counsel to reargue, a question 
which has been recently decided. The only trace of authority for the 
proposition submitted to us by the learned counsel is that of Lord St. 
Leonards, and I give full effect to the argument when I say that Lord 
St. Leonards no doubt did, in the most unqualified manner, lay down 
the proposition which is contended for. Whether that noble and learned 
Lord was altogether satisfied with his own reasoning I am not pre- 
pared to say. When I find the proposition, coupled with such qualifi- 
cations and such a preamble as Lord St. Leonards has introduced into 
his judgment, I entertain some doubt as to whether he was perfectly 
satisfied in his own mind as to the logic of his reasoning. Whether he 
was or was not, the main point is, that this House has, on more than 
one occasion, acted upon the principle to which I have referred. No 
more auspicious instance could arise, I think, than what occurred in 
the case of Beamish v. Beamish.! In that case some of the learned 
Lords were of opinion that Millis v. The Queen,” was wrongly decided, 
but nevertheless they acquiesced in that decision; that is to say, 
they held themselves bound by that decision in the subsequent 
case of Beamish v. Beamish, and treated that decision of 
your Lordships’ House as conclusive upon the question then 
under appeal. It is totally impossible, as it appears to me, to 
disregard the whole current of authority upon this subject, and to sup- 
pose that what some people call an ‘‘extraordinary case,’’ an 
‘unusual case,’’ a case somewhat differing from the common in the 
opinion of each litigant in turn, is sufficient to justify the rehearing 
and rearguing before the final Court of Appeal of a question which has 
been already decided. Of course I do not deny that cases of indi- 
vidual hardship may arise, and there may be a current of opinion in 
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the profession that such and such a judgment was erroneous; but what 
is that occasional interference with what is perhaps abstract justice, 
as compared with the disastrous inconvenience of having each question 
subject to being reargued, and the dealings of mankind rendered 
doubtful by reason of different decisions, so that in truth and in fact 
there would be no final Court of Appeal? Interest republice ut sit finis 
littum at some time, and there could be no /inis litium if it were 
possible to suggest in each case that it might be reargued because it is 
‘* not an ordinary case,’’ whatever that may mean. Under these cir. 
cumstances I am of opinion that we ought not to allow this question 
to be reargued. I only wish to say one word in answer to a very 
ingenious argument which the learned counsel set before your Lord- 
ships. It was said that this House might have omitted to notice an 
Act of Parliament, or might have acted upon an Act of Parliament 
which was afterwards found to have been repealed. It seems to me 
that the answer to that ingenious suggestion is a very manifest one, 
namely, that it would be a case of a mistake of fact. If the House were 
under the impression that there was an Act when there was not such an 
Act as was suggested, of course they would not be bound, when the 
fact was ascertained that there was not such an Act, or that the Act 
had been repealed, to proceed upon the hypothesis that the Act 
existed. They would then have ascertained whether it existed or not 
as a matter of fact, and in a subsequent case they would act upon the 
law as they then found it to be, although before they had been under 
the impression, on the hypothesis which I have put, either on the one 
hand that an Act of Parliament did not exist, or on the other hand 
that an Act had not been repealed (either case might be taken as an 
example), and acted accordingly. But what relation has that proposi- 
tion to the question whether the same question of law can be reargued 
on the ground that it was not argued, or not sufficiently argued, or 
that the decision of law upon the argument was wrong? It has no 
application at all. Under these circumstances it appears to me that 
your Lordships would do well to act upon that which has been uni- 
versally assumed in the profession, so far as I know, to be the principle, 
namely, that a decision of this House upon a question of law is con- 
clusive, and that nothing but an Act of Parliament can set right that 
which is alleged to be wrong in a judgment of this House. For these 
reasons I move your Lordships that this appeal be dismissed with 
costs. 

Lords MacnacuTen, Morris, and James or HEREFORD COn- 
curred. 
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FraupuLent Conveyances: Deep to Wire Vor as Acamst Hvs- 
paND’s CREDITORS NOT VALIDATED By AnTE-NupTiAL Paro. SEtTTLe- 
ment. —In Flory v. Houck,! it is held by the Supreme Court of 
Pennsylvania that a deed of settlement of land by a husband upon his 
wife, otherwise void at the time of its execution as being against the 
rights of the husband's creditors, cannot be sustained by proving an 
ante-nuptial parol agreement to make such settlement. The opinion is 
written by Mr. Justice Mitchell, and the conclusion of the court is 
supported by English and American authorities. 


ConstituTIonaL Law: Inva.iprty or GrantiInc To Corpo- 
RATION IMMUNITY FROM LiaBILITY FoR Damaces. — The crop of infamies 
sown by the Dartmouth College decision springs upin every unexpected 
quarter, and it may be that the wholesome decision of the Supreme 
Court of North Carolina now about to be stated will be reversed under 
the doctrine of that decision. The North Carolina court hold that a 
charter stipulating that a warehouse corporation shall not be responsi- 
ble for damages not provided for in its warehouse receipt is in viola- 
tion of constitution,? which provides that no man or set of men are 
entitled to excessive or separate privileges from the community, but in 
consideration of public services.2 In giving the opinion of the court, 
Furches, J. (among other things), says :— 


It will not be contended that any citizen of the State — any natural person — 
has such powers and privileges as those contained in this charter, and claimed 
to be conferred upon the defendant; nor will it be claimed that the legislature 
could confer any such powers and privileges as those contained in this charter 
and claimed by defendant upon any citizen or natural person of the State. 
It must, then, be held that this charter attempts to confer upon defendant a 
special power and privilege that no citizen or natural person in the State has, 
and such a privilege as the legislature could not confer on any of its citizens. 
This is prohibited by article 1,4 which provides that ‘no man or set of men are 
entitled to exclusive or separate emoluments or privileges from the community, 
but in consideration of public services.”» This was held by this court in a well- 
considered opinion (written by Bynum, J.) to apply to exclusive privileges 
attempted to be given to the Bank of Statesville, a private corporation, in its 
charter.5 The same doctrine is announced in the well-considered opinion 
(written by Shepherd, C. J.) in Staton v. Railroad Company.® 


1 40 Atl. Rep. 482. 4 Section 7, Const. N. C. 
* Art. 1, § 7. 5 Simonton v. Lanier, 71 N. C. 498. 
Motley v. Southern Finishing &c. 6 111 N.C. 278; 168. E. 181. 

Co. (N. C.), 80 S. E. Rep. 3. 
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Corporations: Directors — InprvipvaL LiaBiLity oF Bank Direct. 
ors FOR NeGLicEnce. — In the case of Deadrick v. Bank of Commerce,! 
there is a very clear and learned opinion by Mr. Justice Beard, which 
develops and applies a doctrine of the law which is well settled except 
where changed by statute, that the directors of a corporation are not 
liable directly to creditors for anything done by them in virtue of their 
office of directors. There are possibly one or two States, such as Ken- 
tucky, where a different rule has sprung up, and there are exceptional 
statutes which, in express terms or by judicial construction, give a 
right of action in favor of creditors directly against directors for fraud, 
malfeasance and gross negligence, by which the assets of the corpora 
tion, which are a trust fund for the satisfaction of its creditors, have 
been swept away. But the Tennessee court are clearly right in hold- 
ing that the statute of that-State, which provides that if the directors 
of any bank in the State shall be guilty of any fraud or willful mis- 
management of its affairs, by which loss is occasioned to creditors, 
they shall be individually liable for such loss, does not make them per- 
sonally liable to creditors, there being no privity to support sucha 
liability, but that their liability is to the corporation or to its legal rep- 
resentative. The court also hold that the directors of a bank are not, 
under this statute, subject to any personal liability by reason of a loss 
of the assets of the bank through inattention, imprudence, or want of 
care on their part in making or sanctioning loans, where the evidence 
fails to show any fraud or willful mismanagement. 


Private InteRNaTIONAL Law: Ricut or a HusBAND IN ENGLAND TO 
Dispose or ‘‘ Community Proprerty,’’ THE OF WHICH IS IN 
France. —In the case of De Nicols v. Curlier,? the English Court of 
Appeal, in an opinion by Sir Nathaniel Lindley, M. R., had to deal 
with the following state of facts :— 

A Frenchman and Frenchwoman were married in France, where their 
domicile then was, without any marriage settlement, their proprietary 
rights being therefore governed by the French law of ‘*‘ community of 
goods.’’ They subsequently acquired an English domicile, and the 
husband died in England devising and bequeathing all the property of 
which he was the ostensible possessor by his will as therein declared. 
The widow claimed under the French law a moiety of all his movable 
goods acquired during the coverture. The court held, reversing the 


1458S. W. Rep. 786. 2 78 Law Times Rep. 541. 
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decision of Kekewich, J.,! and following Lashley v. Hog,* thaé the law 
of matrimonial domicile could not prevail after such domicile had been 


changed; and that, therefore, the property of the husband passed as 
by his will declared. 


Manpamus: Dogs not Liz Acainst THE GOVERNOR OF A State.— In 
the case of People v. Morton,* decided by the Court of Appeals of New 
York on June 7, 1898, the court held, according to the syllabus pre- 
pared by the learned editor of the Albany Law Journal, as follows :— 


A mandamus will not issue against the Governor to compel the performance 
of a statutory duty by a public board of which he is ez oficioa member. The 
fact that the duties of the Governor as a member of the board are ministerial 
and such as might have been delegated to any other officer will not authorize 
the issuance of the writ. The only way in which a mandamus can be enforced 
is by the commitment of the party who refuses to obey its commands as fora 
contempt, and the courts have no power to punish the Governor for a con- 
tempt. 

A mandamus may, however, issue, during the recess of the legislature, to 
the Lieut t-Governor and Speaker of the Assembly, as members of such a 
board. ‘ 

Where a writ of mandamus is issued to the members of a State board, who 
are then in office, to compel the performance by them of an official act, and the 
members to whom the writ is directed go out of office and are suceeeded by 
others during the pendency of the proceeding the provisions of the Code for 
substitution of successors in office should be followed.4 


Judge Vann favored a modification of the judgment merely on the 
ground thus expressed :-— 


I am of the opinion that a writ of mandamus cannot be issued against either 
the Governor or Lieutenant-Governor, because the imprisonment of either, 
which might follow a failure to obey the writ, would disturb the constitutional 
balance of power between the three great departments of government. As to 
the Governor this is obvious, but the same reason applies to the Lieutenant- 
Governor also, because at any moment, by the death, resignation, inability or 
absence of the Governor, the powers and duties of the office devolve upon the 
Lieutenant-Governor. Whatever would interfere with his freedom of action 
when it became his duty to act as Governor would interfere with the executive 
office itself, and might leave the State with no executive head able to act at a 
time of the greatest need. But while the constitution, as well as the courtesy 
due from one department of government to another, forbid the courts to com- 


178 Law Times Rep. 152. 


5 57 Albany Law Journal, 409. 
2 4 Paton, Sco. App. 581, 617. * Section 1930. 
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mand the Governor to do this, or to refrain from doing that, it is still their 
duty to announce the law, but, under the circumstances, to withhold the com. 
mand and leave the responsibility of complying with the law, as laid down by 
the courts, with the chief magistrate. It seems to me, therefore, that we 
should decide the appeal upon its merits, subject to the limitation suggested as 
to the form of the judgment to be pronounced. 


The above sentences seem to embrace the true view in a manner 
which leaves nothing to be said. It is indeed the duty of every court 
of justice to declare the law for the purpose of determining the rights 
of the suitors before them. But to declare the law is one thing, and to 
issue compulsory process against the highest magistrate in the State is 
another thing. The doctrine stated in the principal opinion as being 
the doctrine of several courts of the Union, that the judicial branch of 
the government possesses the jurisdiction to compel the Governor to do 
this or that by compulsory process, merely illustrates one step in the 
seizure of power by the courts in their onward tendency toward ‘ ju- 
dicial supremacy.’’ Suits do not lie directly against a State unless the 
State has consented to be sued, and that consent must be evidenced in 
its statute law. This is everywhere admitted. But while this is ad- 
mitted, the same result is now reached by directing compulsory process 
against the Governors and other departmental officers of the State. 


Such process issues both from the Federal and the State courts, and 
the immunity of a sovereign State from suit has become a mere shadow. 


GuarRDIAN AND Warp: Non-Liasitity oF GUARDIAN FOR INVESTING 
Warp’s Estate ConreDERATE Securities. — In the case of Baldy v. 
Hunter,! the Supreme Court of the United States hold,? that the guard- 
ian of a minor appointed under one of the Confederate States before 
the Rebellion, is not chargeable with funds of his ward bona fide in- 
vested during the Rebellion, in Confederate bonds, under State laws 
then existing. 


ConstiTuTIoNAL Law: Potice ReGuLations — Invatipity oF STATE 
Sratures AND SALE or OLEOMARGARINE. 
The Supreme Court of the United States have recently rendered opin- 
ions upon this question in cases arising under a statute of Pennsyl- 


1 18 Sup. St. Rep. 890. 2 Distinguishing Lamar v. Micou, 112 U. S. 452. 
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yania,! and in a case arising under a statute of New Hampshire. The 
opinion of the court in each case is delivered by Mr. Justice Peckham, 
and Justices Gray and Harlan dissent, the dissenting opinion being 
written by Mr. Justice Gray in the Pennsylvania case. The Pennsyl- 


vania statute, the validity of which the court overthrows, reads as 
follows : — 


That no person, firm or corporate body shall manufacture out of any oleag- 
inous substance or any compound of the same, other than that produced from 
unadulterated milk or of cream from the same, any article designed to take the 
place of butter or cheese produced from pure unadulterated milk, or cream 
from the same, or of any imitation or adulterated butter or cheese, nor shall 


sell or offer for sale, or have in his, her or their possession with intent to sell 
the same as an article of food. 


In the New Hampshire case the statute is as follows: — 


§ 19. It shall be unlawful to sell, offer for sale, or keep in possession with 
intent to sell, in this State, any substance or compound made wholly or in part 
of fats, oils or grease, not produced from milk or cream, in imitation of, or as 
a substitute for, butter or cheese, unless the same is contained in tubs, firkins, 
boxes, or other packages, each of which has upon it, to indicate the character 
of its contents, the words Adulterated Butter ’’ Oleomargarine,”’ or Imita- 
tion Cheese,’’ as the case may be, in plain Roman letters not less than one-half 
inch in length, and so placed and made or attached that they can be readily 
seen and read and cannot be easily defaced; and if the substance or compound 
is a substitute for cheese, unless the cloth surrounding it has a like inscription; 
and if it is a substitute for butter, unless it is of a pink color. When any such 
substance or compound is sold in less quantities than the original packages 
contain, the seller shall deliver to the purchaser with it a label bearing the 
words indicating its character as above, in like letters. 

§ 20. If any person shall sell, or offer for sale, or keep in possession with 
intent to sell, in this State, any substance or compound of the kinds described 
in the preceding section in a manner that is made unlawful by said section, or 
shall sell, offer for sale, or keep in possession with intent to sell, any such sub- 
stance or compound without disclosing its true character, he shall be fined not 


more than one hundred dollars, or be imprisoned not more than sixty days, or 
both. 


The ground of the decision in both cases was that the statutes in 
question were not a proper exercise of the police power of the State, 
but were void as being infringements upon the power of Congress to 
regulate commerce between the States. The dissenting opinion of 
Justices Gray and Harlan is rested upon the same ground which the 


1 Schollenberger v. Pennsylvania, sub nom. Commonwealth v. Paul, 
18 Sup. Ct. Rep. 757; reversing s.c. 170 Pa. St. 284; s. c. 33 Atl. Rep. 82. 
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court had taken in previous cases in affirming the validity of similar 
statutes, and clearly shows that this case cannot be distinguished, as 
the court attempts to distinguish it, from its previous decisions in 
Powell vy. Pennsylvania,! and Plumley v. Massachusetts.2_ It seems plain 
that the dissenting opinion is well taken, unless the court was wrong 
in the view which it took of the question in these two cases. It seems 
not too much to say that the court has veered around upon this ques- 
tion, and that in its present opinion it makes an unworthy attempt to 
distinguish its previous decisions, whereas it should frankly say that it 
overrules them. If these decisions were confined to the single case of 
an attempt by one who manufactures oleomargarine in one State to 
ship it across an interstate boundary line and sell it in its original 
package in another State, then it would present a case similar to the 
case which was presented by the decision in Leisy v. Hardin,® the 
Original Package case; and while that decision was clearly untenable 
and was cut up by the roots by an act of Congress, the court would at 
least be consistent in following its previous ruling. But we understand 
the practical effect of the present decision to be to strike down the 
statutes in question and to enthrone as judicial favorites the manu- 
facturers of bogus butter and cheese. They evidently have greater 


rights under the constitution of the United States, as interpreted by 
the highest judicial authority, than have the people of States once 
called sovereign. 


TRADE-MARK: FRAUDULENT COMPETITION — APPROPRIATION OF A GEO- 
GRAPHICAL Name. —In the case of Pilisbury-Washburn Flour Mills 
Co. v. Eagle,* the United States Court of Appeals for the Seventh 
Circuit, while conceding that a geographical name is not the subject of 
a trade-mark, hold that nevertheless, when it is adopted as first indi- 
cating a place of manufacture and afterwards has become a well-known 
sign and synonym for superior excellence, persons residing at other 
places will not be permitted to use it as a brand or label for similar 
goods, for the purpose of appropriating the good-will and business of 
another. The question being one of unfair competition merely, it is 
not essential that there should be any exclusive or proprietary right in 
the brands or labels used; since, irrespective of any question of 


1 127 U. S. 678; s. c. 8 Sup. Ct. Rep. 3 135 U. S. 100. 
992 and 1257. 4 86 Fed. Rep. 608. 
2155 U. S. 462; s. c. 15 Sup. Ct. 
Rep. 154. 
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trade-mark, the rival manufacturers have no right, by an imitated de- 
vice, to defraud the public into buying their wares, under the impres- 
sion that they are buying those of their rivals. The case was that 
certain millers in Minneapolis, Minn., and their predecessors in busi- 
ness have for thirty years made flour by the roller patent process, and 
used as brands the words ‘‘ Minneapolis,’’ ‘‘ Minneapolis, Minn.,’’ 
‘¢ Minneapolis, Minnesota,’’ ‘‘ Minnesota,’’ ‘‘ Minnesota Patent.’’ The 
words ‘* Minnesota’’ or ‘* Minnesota Patent ’’ mean that the flour is 
made under the roller patent process somewhere in Minnesota. The 
words ‘** Minneapolis,’’ ‘* Minneapolis, Minn.,’’ ‘‘ Minneapolis, Min- 
nesota,”’ signify to the trade that the flour was made at a Minneapolis 
flouring mill. A dealer in Chicago, IIl., obtains from mills at Milwau- 
kee, Wis., an inferior grade of flour, which he labels ‘‘ Best Minnesota 
Patent, Minneapolis, Minn.,’’ and advertises as made at Minneapolis, 
Minn., with the result that the public is deceived into buying this flour 
under the belief that it is made at Minneapolis, and is defrauded, and 
the business of the Minneapolis millers is damaged. The court held 
(reversing the court below)! that an injunction ought to be granted 
prohibiting the fraud and preventing damage to the business of the 
Minneapolis millers. Nor was it an objection that different persons or 
corporations engaged in milling in that city, having a common interest 


in preventing the fraud, united to maintain an action in equity for that 
purpose. The opinion, which is written by Mr. District Judge Bunn, 
reviews the applicatory authorities at very great length. 


Rattway MortGaces: ForEcLosures — Priority or OperatinG Ex- 
PensEs. — In the case of Central Trust Co. v. Continental Trust Co.,? 
in the Circuit Court of Appeals for the Eighth Federal Circuit, the 
question came before the court of the power of the receivers of a 
railroad property to decline what have been called onerous continuing 
contracts, such as leases. The receiver may adopt the lease by re- 
maining in the possession and use of the leased property, and if he 
does so, this will carry with it an obligation on his part to pay, out of 
the trust fund in his hands, the rent stipulated in the lease. This 
rent must be paid in full, and is not to be apportioned in case the 
trust fund is not sufficient to pay all claims under a distribution. If 
a lease of a part of a line of railroad has been adopted by the 
receiver, and the receiver has been unable to procure funds for the 


1 86 Fed. Rep. 816. 2 81 Fed. Rep. 517. 
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payment of the rent, it is proper for the court, in making a final decree 
of foreclosure, to declare that the unpaid rentals shall be a first lien 
upon the property, and to direct the same with interest to be paid out 
of the proceeds of the sale as a preferential lien. This view is sup- 
ported by a learned opinion written by Mr. District Judge Phelps, and 
there would seem to be no ground to doubt its soundness. 


FEDERAL JURISDICTION: CrTIZENsHIP — Corporations — New Doc- 
TRINE THAT A LimITED PaRTNERSHIP Is A ‘ CiTIZEN.’?— When the 
Supreme Court of the United States, overruling its previous decisions 
for fifty years, held that a corporation was a citizen within the mean- 
ing of the constitution and the Judiciary Act, the court made an un- 
faithful interpretation of those instruments. The interpretation was 
not only indefensible on technical grounds, but it operated to seize — 
in the language of Mr. Jefferson, to steal—a large portion of the 
jurisdiction which rightfully belonged to the State courts. The expan- 
sive capacity of the Federal courts in regard to jurisdiction is illus- 
trated by arecent decision of the Circuit Court of Appeals for the 
Sixth Circuit to the effect that a limited partnership association, 
organized under the laws of Pennsylvania, is a corporation within the 
meaning of the Federal rule, and is hence a ‘‘ citizen’? of Pennsyl- 
vania for the purposes of Federal jurisdiction, although the assignee 
of the interest of a member in the capital stock, cannot participate in 
the affairs of the company, unless elected to membership therein by 
a majority of its members. In the opinion of the court, which is writ- 
ten by Mr. Circuit Judge Lurton, a good deal of applicatory learning 
is gone over.! 


Trape-MaRK: Unrarr Competition. — In the case of Larev. Harper 
& Brothers,? decided by the Circuit Court of Appeals for the Third 
Circuit (opinion by Mr. District Judge Bradford), it appeared that 
the complainant had published a book entitled ‘‘ Farthest North. 
Nansen,’’ composed mainly by Dr. Nansen. Afterwards the defend- 
ants commenced the publication of a book under the title ‘‘ The Fram 
Expedition. Nansen in the Frozen World.’’ The defendants’ book 
contained a number of portraits and illustrations similar to those made 


1 Andrews v. Youngstown Coke Co., 2 86 Fed. Rep. 481. 
86 Fed. Rep. 585. 
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use of by the complainant, and part of substantially the same literary 
matter. It contained accounts of sundry arctic expeditions prior to 
Dr. Nansen’s polar voyage, to which reference is made in complainant’s 
book. But the defendants’ book differed from the complainant’s in 
respect to style, price, number of volumes, and color, to such an extent 
that an ordinary customer possessing common intelligence would not 
mistake the one for the other. It was held that the complainant was 
not entitled to a preliminary injunction on the ground of unfair compe- 
tition in trade. 


Lire Insurance: Svicip—e — No RecoOvERY WHERE THE ASSURED, 
BEING SANE, Commits SvuICIDE, ALTHOUGH NOT 80 STIPULATED IN 
Po.icr. — In the case of Ritter v. Mutual Life Ins. Co.,' the Supreme 
Court of the United States had before it (in addition to some questions 
of procedure) the question whether intentional self-destruction by the 
assured, he being of sound mind, is in itself a defense to an action 
upon a life policy, although the policy does not, in express words, de- 
clare that it shall be void in the event of self-destruction, when the 
assured is of sound mind. In point of fact, the application for the 
policy did contain a warranty on the part of the assured that he would 
not commit suicide within two years, but as a copy of this was not 
annexed to the policy, it was excluded from evidence, as required by 
the statute of Pennsylvania; so that the naked question was left as 
above stated. The court unanimously hold that there is in every con- 
tract of life insurance an implied engagement on the part of the 
assured that he will not, being of sound mind, destroy his own 
life. The reasoning of the court, in its opinion written by Mr. 
Justice Harlan, is unanswerable. He places the parties to the con- 
tract before the readers of the opinion, at the time when they 
made the contract, and he supposes that they had inserted in 
the contract a provision that the amount insured should be 
paid, although the assured might voluntarily commit suicide while 
being of sound mind, and he asked whether a contract thus tempting 
one to self-destruction and fraud would not be set aside on the ground 
of public policy. He points out that in every such contract the 
premium to be paid to the company for assuming the risk is founded on 
the probable expectation of life, as collected from experience, excluding 
the contingency of self-destruction. In fact, he shows at it is nec- 


1 169 U. S. 139. 
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essarily contemplated by the parties to the contract, that the assured 
wiil not voluntarily, while understanding the quality of his act, do 
anything that will operate to enlarge the burden of risk which is 
assumed by the insurer. A good many precedents are examined, and 
while we do not see among them any cases precisely in point, yet the 
court found in the analogy of Fauwntleroy’s case,! a strong support for 
its conclusion. That was an action by an assignee in bankruptey 
to secure the amount due on a policy of insurance stipulating for 
the payment of a certain sum, upon the death of Fauntleroy, to his 
executors, administrators or assigns. The assured was convicted of 
forgery and capitally executed. The question, therefore, was whether 
the parties representing and claiming under one who had effected 
an insurance upon his life, and afterwards committed a capital 
felony for which he was tried and executed, could recover upon the 
policy. It was held by the House of Lords that he could not, and 
for two reasons: First, it could not be supposed that such a risk had 
been insured against, or that it was the understanding of the parties 
that such a risk was covered. Secondly, if such a risk had been in- 
sured against in express terms, so much of the policy as insured against 
it would have been void as contrary to the policy of the law. The 
position of the Supreme Court of the United States, in the case under 
comment, affirming the United States Court of Appeals, will appear 
the more sound and wholesome when the facts of the case are con- 
sidered. The assured had become liable for breaches of trust in sums 
which he could not discharge, and he deliberately determined to pile 
fraud upon fraud by insuring his life for a large amount and then com- 
mitting suicide. With this end in view he loaded his life down with 
policies, taking out six in the particular company, which aggregated 
seventy-five thousand dollars, and having at the time of his suicide an 
insurance upon his life amounting to half a million dollars. In order 
to protect the beneficiaries in the trusts whose money he had made 
away with, he determined that innocent third parties should bear the 
loss for him, namely, the members and stockholders of various insur- 
ance companies, who would have to lose it, in the case of mutual 
companies by increased assessments, and in the case of joint-stock 
companies by diminished dividends. A statement of the facts of the 
ease vindicates the wisdom and justice of the conclusion of the court. 
Cases are arising at frequent intervals where desperate men resort to 
the means —if that expression may be used— of making money by 


1 4 Bligh, N. R., 194, 211. 228 U. S. App. 612. 
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committing suicide. Decisions of this nature warn such persons that 
the attempt will not be successful. 


NEGLIGENCE: Rattroap Companies — Faitcre To Exrorce 
Acarsst Cars Waite in Morton. — Railroad companies 
frequently make rules ostensibly intended to promote the safety of their 
employés, but really intended as a means of preventing injured em- 
ployés from recovering damages from the company. In other words, , 
the rules are made to be published and then habitually disregarded, 
until some one is hurt and sues for damages, when they are brought up 
against him as a sort of estoppel. The American courts seem to have 
met this attempt by holding that an habitual disregard by a railroad 
company of such a rule, leaves the case in the same condition which it 
would have occupied if there had been no such rule. The subject was 
recently considered in the Court of Civil Appeals of Texas, in the case 
of Galveston &c. R. Co. v. Slinkard,’ where Fly, J., in giving the 
opinion of the court, said :— 


It is the general doctrine of American courts that if it is customary to disobey 
the rules, and there is no effort made by the railroad company to enforce such 
tules, such disobedience will not defeat arecovery.2 The rule is thus announced 
in this State: “ Proper rules, which are usually and customarily violated, are 
presumed to be not intended for enforcement; not rules at all.””3 When the 
violation of the rules has been continued for a long while, abrogation of them 
by the company is presumed.‘ 


It is plain that this principle ought not to apply where such rules are 
disregarded by the men whose safety they are intended to promote, and 
with the knowledge of their superiors ; but the Texas court holds that a 
knowledge of the division superintendent of the utter disregard of a 
tule against uncoupling cars while in motion is notice to the railroad 
company. 


ConsTITUTIONAL Law: Ex Post Facto Laws — PRouIBITION AGAINST 
THE STATE OF Passinc Ex Post Facto Laws. — The constitution of the 


144 R. W. Rep. 35. 3 Railroad Co. v. Scott, 71 Tex. 
2 Railroad Co. v. Nickels,1C.C.A. 703; 108. W. 298. 
625; 50 Fed. 718; Barry v. Railway Co. 4 Railroad Co. ». Leighty (Tex. Civ. 
(Mo. Sup.), 11 S. W. 808; Fish v. App.),32S. W. 709; affirmed in 88 Tex. 
Railroad Co. (Iowa), 65 N. W. 995. 604; 32S. W. 515. 
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United States provides that no State shall pass any ex post facto law.! The 
question what is an ex post facto law has been the subject of judicial ex. 
position in a number of cases. The well-known legal understanding of 
an ex post facto law is thatof a criminal or penal law that acts retroactively ; 
in other words, that defines and punishes an offense after it has been com- 
mitted. In the recent case of Thompson v. Missouri,? the Supreme 
Court of the United States, shortly before its last adjournment, added 
a chapter to the line of judicial authorities expounding this provision 
of the constitution. Stating the case in the language of Mr. Justice 
Harlan, with one or two added words of explanation, it was this: 
Thompson, a negro, was indicted in the St. Louis Criminal Court, at 
its November term, 1894, for the murder in the first degree of Joseph 
M. Cunningham, a white man, and the sexton of a church in St. Louis, 
of which Thompson had previously been sexton or janitor. 

Having been tried and convicted of the offense charged, he prose- 
cuted an appeal to the Supreme Court of Missouri, and by that court 
the judgment was reversed and a new trial was ordered.? At the 
second trial the accused was again convicted; and a new trial having 
been denied, he prosecuted another appeal to the Supreme Court of 
the State. The court affirmed the last judgment, and the present 
appeal brings that judgment before us for re-examination.* 

The evidence against the accused was entirely circumstantial in its 
nature. One of the issues of fact related to the authorship of a certain 
prescription for strychnine, and of a certain letter addressed to the 
organist of the church containing threatening language about the sex- 
ton. The theory of the prosecution was that the accused had obtained 
the strychnine specified in the prescription and put it into food that he 
delivered or caused to be delivered to the deceased with intent to 
destroy his life. The accused denied that he wrote either the prescrip- 
tion or the letter to the organist, or that he had any connection with 
either of those writings. At the first trial certain letters written by 
him to his wife were admitted in evidence for the purpose of comparing 
them with the writing in the prescription and with the letter to the 
organist. The Supreme Court of the State upon the first appeal held 
that it was error to admit in evidence for purposes of comparison the 
letters written by Thompson to his wife, and for that error the first 
judgment was reversed and a new trial ordered.5 


1 Const. U. S., Art. I, § 10. 4 State v. Thompson (Mo.), 428. 
2 30 Chicago Legal News, 369; s.c. W. Rep. 949. 
18 Sup. Ct. Rep. 922. 5 132 Mo. 301, 324. 
3 State v. Thompson, appellant, 132 
Mo. 301. 
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Subsequently, the General Assembly of Missouri passed an act which 
became operative in July, 1895, providing that ‘‘ comparison of a dis- 
puted writing with any writing proved to the satisfaction of the judge 
to be genuine shall be permitted to be made by witnesses, and such 
writings and the evidence of witnesses respecting the same may be sub- 
mitted to the court and jury as evidence of the genuineness or other- 
wise of the writing in dispute.! This statute is in the very words of 
section 27 of the English Common Law Procedure Act of 1854.2 And 
by the 28 Vict. the provisions of that act were extended to criminal 
cases. 

At the second trial, which occured-in 1896, the letters written by the 
accused to his wife were again admitted in evidence, over his objection, 
for the purpose of comparing them with the order for strychnine and 
the letter to the organist. This action of the trial court was based 
upon the above statute of 1895. 

The contention of the accused was that as the letters to his wife were 
not, at the time of the commission of the alleged offense, admissible in 
evidence for the purpose of comparing them with other writings 
charged to be in his handwriting, the subsequent statute of Missouri 
changing this rule of evidence was ex post facto when applied to his 
case. 

It is seen from this statement of the case that the question which 
was presented was a close one, and that, if it had been decided upon 
the strict lines of the doctrine of the Supreme Court of the United 
States in the leading case of Calder v. Bull,* the decision of the 
Supreme Court of Missouri must have been reversed. In that case 
Mr. Justice Chase declared that an ex post facto law, within the meaning 
of the constitution, includes ‘‘ every law that alters the legal rules of 
evidence, and receives less or different testimony than the law required 
atthe time of the commission of the offense in order to convict the 
offender.’ And undoubtedly the professional understanding down to a 
recent period was that an ex post facto law, within the meaning of that in- 
strument, embraced any law which, retrospective in its action, changed 
the rules of evidence to the detriment of the accused, or, as stated by 
Mr. Justice Washington at Circuit, ‘‘ alters the situation of a party to 
his disadvantage.’’5 But this rule has been somewhat qualified by 
later cases. Without entering upon a discussion of these cases, some 
of which are quoted and explained by Mr. Justice Harlan in giving 


1 Laws Mo. 1895, p. 284. 43 Dall. (U. S.) 386, 390 
2 17 and 18 Vict., c. 125. 5 United States v. Hall, 2 Wash. 
$C. 18, §§ 1, 8. (U. S.) 366, 373. 
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the opinion of the court in the present case, it will be more to the 
point to quote the present view of the court as expounded by him, 


Applying the principles announced in former cases— without attaching 
undue weight to general expressions in them that go beyond the questions nec. 
essary to be determined — we adjudge that the statute of Missouri relating to 
the comparison of writings is not ex post facto when applied to prosecutions for 
crimes committed prior to its passage. If persons excluded, upon grounds of 
public policy, at the time of the commission of an offense, from testifying ag 
witnesses for or against the accused, may, in virtue of a statute, become com- 
petent to testify, we cannot perceive any ground upon which to hold a statute 
to be ex post facto which does nothing more than admit evidence of.a particular 
kind in a criminal case upon an issue of fact which was not admissible under 
the rules of evidence as enforced by judicial decisions at the time the offense 
was committed. The Missouri statute, when applied to this case, did not en- 
large the punishment to which the accused was‘liable when his crime was com- 
mitted, nor make any act involved in his offense criminal that was not criminal 
at the time he committed the murder of which he was found guilty. It did not 
change the quality or degree of his offense. Nor can the new rule introduced 
by it be characterized as unreasonable — certainly not so unreasonable as mate- 
rially to affect the substantial rights of one put on trial for crime. The statute 
did not require “‘ less proof in amount or degree,” than was required at the 
time of the commission of the crime charged upon him. It left unimpaired the 
right of the jury to determine the sufficiency or effect of the evidence declared 
to be admissible, and did not disturb the fundamental rule that the State, as 
a condition of its right to take the life of an accused, must overcome the pre- 
sumption of his innocence and establish his guilt beyond a reasonable doubt. 
Whether he wrote the prescription for strychnine, or the threatening letter to 
the church organist, was left for the jury, and the duty of the jury, in that par- 
ticular, was the same after as before the passage of the statute. The statute 
did nothing more than remove an obstacle rising out of a rule of evidence that 
withdrew from the consideration of the jury testimony which, in the opinion of 
- the legislature, tended to elucidate the ultimate, essential fact to be estab- 

lished, namely, the guilt of the accused. Nor did it give the prosecution any 
right that was denied to the accused. It placed the State and the accused upon 
an equality; for the rule established by it gave to each side the right to have 
disputed writings compared with writings proved to the satisfaction of the 
judge to be genuine. Each side was entitled to go to the jury upon the ques- 
tion of the genuineness of the writing upon which the prosecution relied to 
established the guilt of the accused. It is well known that the adjudged cases 
have not been in harmony touching the rule relating to the comparison of hand- 
writings; and the object of the legislature, as we may assume, was to give the 
jury all the light that could be thrown upon an issue of that character. We 
cannot adjudge that the accused had any vested right in the rule of evidence 
which obtained prior to the passage of the Missouri statute, nor that the rule 
established by that statute entrenched upon any of the essential rights belong- 
ing to one put on trial for a public offense. 

Of course, we are not to be understood as holding that there may not be 
such a statutory alteration of the fundamental rules in criminal trials as might 
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pring the statute in conflict with the ex post facto clause of the constitution. 
If, for instance, the statute had taken from the jury the right to determine the 
sufficiency or effect of the evidence which it made admissible, a different ques- 
tion would have been presented. We mean only to adjudge that the statute 
is to be regarded as one merely regulating procedure and may be applied to 
crime committed prior to its passage without impairing the substantial guaran- 
tees of life and liberty that are secured to an accused by the supreme law of 
the land. 


The question was ably presented by that thorough and indefatigable 
young lawyer, Marion C. Early, Esq., of St. Louis, with whom was 
Hon. Charles F. Joy, member of Congress from Missouri; and the 
State of Missouri was represented by its Attorney-General, Hon. E. C. 
Crow. 


TRADE-MARKS: RIGHT OF A PARTNERSHIP Firm To Use THEIR Own 
Name. — The right of a partnership firm not to use their own name as 
a trade-mark upon a manufactured production of the firm is illustrated 
by the decision of the Court of Appeals of Kentucky, in Frazier v. 
Dowling. In that case W. J. Waterfill and R. H. Frazier, beginning 
in the year 1870, had built up a widespread reputation for a brand of 
whisky manufactured by them, in famous old Anderson County, desig- 


nated by the words ‘‘ Waterfill & Frazier, Distillers, Hand-made, Sour- 
mash Whisky, Anderson County, Kentucky.’’ In 1882 Waterfill sold 
his interest in the distillery and in the brand to his partner Frazier, 
who continued the business as before. In 1885 Waterfill again became 
the owner of a half interest in the property and business, in connection 
with John and Edwara Dowling, Frazier conveying to them the 
“* Waterfill and Frazier Distillery,’’ so named, throughout the entire 
country, and so named in the government record, together with the 
exclusive privilege to use the brand of Waterfill and Frazier in the 
manufacture of whisky. The business was continued as before, and 
the same brand used, their trade and distillery name being ‘* Waterfill 
and Frazier.’’ In the meantime R. H. Frazier had died, leaving a son 
G. G. Frazier, who, about the year 1890, together with J. M. Waterfill, 
a cousin of W. J. Waterfill, decided to erect a distillery at McBrayer, 
in Anderson County, Kentucky, and there to manufacture ‘‘ Waterfill & 
Frazier Whisky.’”” The new concern, after making inquiries as to their 
legal rights, decided to advertise their whisky thus: ‘‘ McBrayer, An- 
derson County, Kentucky, Waterfill & Frazier, Distillers of the G. G. 


1 39'S. W. Rep. 45. 
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Frazier & Co. and J. M. Waterfill & Co.’”’ They branded their bar. 
rels: ‘* J. M. Waterfill & Company, Distillers, Hand-made, Sour-mash 
Whisky, Anderson County, Kentucky.’”’ In the meantime, W. J, 
Waterfill sold out his interest in the old Waterfill & Frazier Distillery, 
together with the brand ‘‘ Waterfill & Frazier,’’ and turned up in 
partnership with the new Waterfill & Frazier Company. The new con- 
cern made a considerable quantity of whisky, but found no sale for it 
until they succeeded in making a contract with one Wolf, of Chicago, 
for their entire product for a number of years, provided they would 
brand it ‘‘ Waterfill & Frazier, Distillers, Hand-made, Sour-mash, 
McBrayer, Anderson County, Kentucky.’’ Accordingly, they ordered 
this brand and were threatening to brand their goods as ‘‘ Waterfill & 
Frazier Whisky,’’ when the Dowlings brought this action for an in- 
junction. The Chancellor granted the relief prayed for, and the Court 


of Appeals of Kentucky affirmed the decision in short order, and in the 
following short paragraph : — 


It seems to us that to state the case is to decide it. The object of the new 
concern in discarding the brand with which they commenced business, of * G, 
G. Frazier & Company,’’ and of “J. M. Waterfill & Company,” to which there 
was no objection, and in adopting the artificial combination ‘‘ Waterfill and 
Frazier,’’ was to get the benefit of the reputation of the old brand. In Avery 
v. Meikle,! Chief Justice Hargis argued that the chief test of the intentional 
and illegal fraud is that the defendants then had changed the manner in which 
they had formerly branded their goods, and had imitated the plaintiff’s system. 
It is not true, as contended, that this combination represented the name of 
either of the partners in the newconcern. Neither J. M. Waterfill nor G. G. 
Frazier is named ‘‘ Waterfill & Frazier,’’ nor is that the name of W. J. Water- 
fill; and if the sole object in using this combination was to tell the truth, as 
intimated, it does not do so any more than did the discarded brand, “ G.G. 
Frazier & Company,” or “J. M. Waterfill & Company.” The proof discloses 
clearly that the use of the word ‘‘ Distiller’ by the Dowlings, after the words 
of the old brand, was not at all calculated to deceive the trade or the public 


and hence this fact does not operate to prevent the plaintiffs from obtaining 
relief.2 The judgment is affirmed. 


The decision could not easily have been otherwise. The general 
right of a man to use his own name to indicate that he is the manufac- 
turer of his own goods is not disputed. But where other goods, 
manufactured by another man of the same name, have acquired a repu- 
tation upon the market so that the name has become valuable asa 


1 81 Ky. 113. 90 Ky. 261; 13 S. W. 1073; Kidd »- 
* Citing Mattingly v. Mattingly, 98 Johnson, 100 U. S. 617. 
Ky. ; 3158. W. 279; Dant v. Head, 
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goods are not the goods which the other manufacturer of the same 
name manufactures and designates by his name. 


NEGLIGENCE: oF A StrREET Rartway Company FOR THE 
Kitiixe or A Dog — More ‘‘ Doe Law.’’ — The decision of the Supreme 
Court of Tennessee, in Citizens’ Rapid Transit Co. v. Dew,! holding 
that a street railway company may be liable in damages for negligently 
running over and killing a dog, furnishes another valuable contribution 
to the slowly accumulating mass of ‘‘dog law.’’ Following some 
recent American decisions and abandoning the rule of the common law 
as being destitute of all justice and sense, the court hold in the first 
place that a dog is property, to which the law annexes a value, which 
may be shown by evidence, and that the owner of a dog has the same 
remedies for protecting his right of property therein that he would have 
for protecting his right of property in any valuable chattel. Mr. 
Justice Wilkes, in giving the opinion of the court, says: — 


The rule of the common law was technical in the extreme, for, while it was 
notlarceny by it to steal a dog while living, it was larceny to steal his hide 
after he was dead. Large amounts of money are now invested in dogs, and 
they are extensively the subjects of trade and traffic. They are the negro’s 
associates, and ofter his only property, the poor man’s friend, and the rich 
man’s companion, and the protection of women and children, hearthstones, 
and henroosts. In the earlier law books it was said that “dog law” was as 
hard to define as was ‘‘ dog Latin,” but that day has passed, and dogs have now 
a distinct and well established status in the eyes of the law. 


This is true. The dog has been the inseparable and faithful com- 
panion of man, savage or civilized, in every historic age. The dog 
starts with man in a savage or nomadic state and shares in his upward 
development, and dwells with him when he goes to live in cities. It is 
not generally known that the dogs which wallow in their own filth in 
the streets of Constantinople, protected by the police, and which have 
divided that great city into wards, precincts, republics, empires, — 
whatever you may choose to call them, — across the coterminous lines 


1 45S. W. Rep. 790. 


trade-mark designating such other goods, then the more recent manu- 
facturer must, on the most obvious dictates of honesty, in using his 
own name to designate his own goods, so use it as to indicate that his 
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of which nocturnal battles are fought, is the precise dog of the Greep. 
land Eskimo and of the Icelander. Any person who has seen the dog 
in those different countries will verify the fact, and an investigation 
will probably show that the Turkish name for dog resembles the name 
which the Greenland Eskimo applies to the same animal, just as the 
Turkish word for canoe, caique, is the same word which designates a 
canoe in both East and West Greenland, — kaiak. 

The dog has not only inspired judges, as this opinion shows, but he 
has inspired poets of all ages and languages, and especially poets of the 
English language. Lord Byron was especially prolific in the passages 
which he devoted to the eulogy of dogs : — 


““ My dog howls at the gate.” 
And another : — 
*« Perchance my dog will whine in vain 
Till fed by stranger hands; 


But long ere I come back again, 
He’d tear me where he stands.”’ 


In this Lord Byron was mistaken, as he afterwards learned. If you 


allow a dog to lick your face and get the smell of your body, you and 
he are fast friends forever after; you have made a ‘‘ blood brother- 
hood”’ with each other. Lord Byron discovered that dogs were more 
constant and honest than men: — 


‘* Dogs or men! start not, for I flatter you in saying 
That ye are dogs — your betters far. Ye may 
Read, or read not what I am now essaying 
To show you what ye are in every way. 

As little will the moon stop for the baying 

Of wolves, will the bright muse withdraw one ray 
From out her skies. Then howl your idle wrath! 
While she still silvers o’er your gloomy path.”’ 


In other words, dogs were better than men, and men no better than 
wolves. But the poet best shows the human side of the dog’s character 
and of his own when describing the dog as the companion of man: — 


“ *Tis sweet to hear the watchdog’s honest bark 
Bay deep-mouthed welcome as we draw near home.”’ 


And again, in that gloomy poem in which the whole world is de- 
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picted as submerged in darkness, — the wind still, the tides in their 
graves, ships sailorless rotting on the sea: — 


*¢ Even dogs assailed their masters, all save one, 
And he was faithful to a corse, and kept 
The birds and beasts and famished men at bay 
Till hunger clung them, or the drooping dead 
Lured their lank jaws; himself sought out no food, 
But with a piteous and perpetual moan, 
And a quick, desolate cry, licking the hand 
Which answered not with a caress, he died.’’ 


Much as we sympathize with Mr. Justice Wilkes in his exaltation of 
the honest dog, we may find room to doubt the conclusion of the court, so 
ably voiced by him, that, on a question of the damages which ought to 
be paid for the negligent killing of a dog, the pedigree of the dog may 
be shown, not only by books kept to register the same, but by gen- 
eral reputation, as in the case of human beings. On this subject the 
learned judge says in part: — 


Much evidence is given in the case upon the question of the dog’s pedigree 
and ancestry. The objections made are that these matters are attempted to be 
proven by general reputation, and this is characterized as hearsay. But the 
question of pedigree and ancestry is a matter of common or general reputa- 
tion, whether the question concerns horses, cattle, dogs, or men. The matter, 
from the very nature of things, depends upon reputation or common repute. 
It is shown that certain books are kept, and in them there is a registration of 
pedigrees, kept up for the information of the public, not only as to horses, but 
also as to cattle and dogs. These are shown to be received as satisfactory 
evidence of pedigree in the same manner and upon the same idea as entries in 
family records of births, deaths, and marriages are received with regard to the 
human family.1 It is true that in family records the entries in the books 
are usually made by relatives and friends of the person, but, inasmuch as dogs 
have no relatives competent to make entries for them, it is allowable for such 
entries to be made by the owners, friends, and admirers of the dog. Upon the 
general question as to the admissibility of evidence of the dog’s pedigree, and 
the qualities and performances of his ancestors, we think there can be no doubt 
but that such evidence is competent. It is certainly competent to show pedi- 
gree upon the question of value of horses, cattle, and even sheep and swine, — 
their different strains of blood; and, especially as to horses and cows, it is 
competent to show the qualities of the sires and dams, and more remote ances- 
try, as these matters enter largely into the question of value. It is a matter of 


118 Am. & Eng. Enc. Law, 258; v. French, 11 Lea, 79; Morris vc. 
Flowers v. Haralson, 6 Yerg. 494; Swaney, 7 Heisk. 591; Ford v. Ford, 7 
Rogers v. Park, 4 Humph. 480; Swink Humph. 92. 
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common knowledge that the same questions enter into the consideration of the 
value of dogs, not only such as are kept for common use, such as guard dogs, 
shepherd dogs, Newfoundland dogs, but also such as are kept for sporting 
purposes, such as grey, blood, and fox hounds, bird dogs, and others. 


One who has had occasion to observe the numerousness with which 
all the canine gentry in a township will unite in bestowing their gallant 
attentions upon a single canine beauty, may be pardoned for having 
some doubt upon this question of pedigree. But whether he is right 
or wrong in his view, Mr. Justice Wilkes has earned the gratitude of 
all dogs for his opinion. Dogs are liable to be forgetful and to be run 
over by street cars, even by horse cars. The writer of this note has 
seen two dogs killed in this way under different circumstances. The 
driver of a street car has no right to assume that a dog will be alert 
and get out of the way. He must check his car when necessary and 
give him warning by the ringing of his bell, or the sounding of his 
gong, or the shouting of his voice. If Mr. Justice Wilkes were in 
Constantinople the dogs would elect him their emperor. They would 
put him on horseback, and then he might ride, — 


‘* Singing, singing, lustily singing, 
Down the road with his dog before, 
Like the ritter of Nierenstein.”’ 


And he would have full leave to hold his head high and say: — 


** When I do ope my mouth, let no dog bark!” 


ConstituTIoNAL Law: ELEcTIVE FRANCHISE — RIGHT OF WoMEN 
Vore at Scuoot Exections. —In the case of Harris v. Burr,! the 
Supreme Court of Oregon established the right of women, being prop- 
erty owners, to vote at school elections. The constitution of that State 
provides that, in all elections not otherwise provided for, every white 
male citizen shall be entitled to vote.? Another constitutional provis- 
ion requires the legislature to establish a uniform system of common 
schools. A statute passed in pursuance of this provision enacts that 
in all school districts any citizen shall be entitled to vote at a school 
meeting who ‘‘ has property in the district upon which he or she pays a 


1-52 Pac. Rep. 17. 3 Id, Art. 8, § 3. 
2 Const. Ore , Art. 2, § 2. 
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tax.’”’! The court in a persuasive opinion by Wolverton, J., hold that 


women are entitled to vote at a school meeting for director of the dis- 


-trict, the constitutional qualifications not applying to voters provided 


for under the special power of the legislature to establish a system of 


common schools. 


FEDERAL AND StaTE JURISDICTION: FEDERAL LICENSE TO VIOLATE 
Srate Laws. —In the case of Re Weeks,” lately decided by Mr. Dis- 
trict Judge Wheeler, in the United States District Court for the Dis- 
trict of Vermont, on habeas corpus, it was held that a State court is 
without power to compel a Deputy Internal Revenue Collector of the 
United States to testify as to whether or not the defendant in a criminal 
prosecution under the law of Vermont for selling intoxicating liquor, 
had paid money to the collector in order to obtain the special tax 
stamp of the retail liquor dealer. A statute of Vermont provided: 
‘‘ The payment of the United States special tax as a liquor seller shall 
be held to be prima facie evidence that the person paying the same is 
a common seller, and that the premises so kept by him are a common 
nuisance.’?® The court held that it is contrary to public policy to allow 
a State court to require a Federal official to make such a declaration. 
This is tantamount to holding that it is consonant with sound public 
policy for the United States to license people to violate the State law 
and to take money from them for such license, and then to keep the 
matter a secret from the State authorities. The opinion belongs to 
the class of Federal court opinions which emphasizes the theory that 
the government of the United States and the government of a particular 
State, both operating within the same territory, are distinct and even 
antagonistic governments as towards each other; whereas the true 
theory is that they are parts of the same government. This belongs 
to the class of decisions, continually recurring, in which the 
Federal authorities override the State laws, snub, insult and mal- 
treat the State judicatories and other officials, and in which the local 
Federal judges so conduct the duties of their offices as to inspire a 
feeling of disloyalty on the part of the people against the Federal 
government. What public policy can there possibly be in a Federal 
official making a declaration of facts which appear of record in his 


1 Laws Ore., 1891, p. 130, § 1. 5 Rev. Stat. Vt., Sec. 4476. 
2 82 Fed. Rep. 729. 
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office? Is the suppression of the truth consonant with public policy? 
Does a sound public policy require the United States to license men in 
Vermont to violate the laws of Vermont, to take money for issuing 
such license, and then to require its officials to conceal from the courts 
of Vermont the fact of having granted such license? This places our 
country in the attitude of a common criminal concealing his crime,' 


Witts: Revocation By SUBSEQUENT MARRIAGE — WILL MADE py 
Marriep Woman not Revokep By DeatH OF HER HUSBAND anp 
Sussequent Remarriace. —In the case of Re McLarney? decided 
by the New York Court of Appeals, October 5, 1897, the Court held, 
in a very learned opinion by O’Brien, J., that a will made by a married 
woman is not revoked by the death of her husband and her subsequent 
remarriage. The court so held, notwithstanding the existence of a 
statute providing that ‘‘a will executed by an unmarried woman shall 
be deemed revoked by her subsequent marriage.’’ The court pointed 
out that this statute was merely declaratory of the common law; that 
to allow a will executed by an unmarried woman to stand after her 
subsequent marriage would be totally inconsistent with the marital 
rights in her property accruing to her husband at common law; where- 
as no such reason existed in the case of a woman already married at 
the time of making her will. It seemed clear to the court that the 
ancient rule ought not to be extended when all the reasons upon which 
it was founded have passed away, and that it ought not to be applied 
to cases not originally within its terms or its general policy. 


ConstiTUTIONAL Law: ImparrinG THE OBLIGATION OF CoNnTRACTS— 
SHORTENING THE StatuTe or Limitations. — The well-known doctrine 
of the Supreme Court of the United States that it is competent for the 
legislature of a State to enact a statute shortening a previously existing 
Statute of Limitations, provided a reasonable time, taking into consid- 
eration the nature of the case, is allowed for bringing an action after 
the passage of the statute and before the bar takes effect, — was re- . 


1 The learned judge cites the case tinguishes Re Hirsch, 74 Fed. Rep. 
of Re Hartman, 70 Fed. Rep. 699, as 928. 


supporting his conclusion; and dis- 247 N. E. Rep. 817; 153 N. Y. 416. 
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stated and illustrated in the case of Turner v. New York,} in which the 
Supreme Court of the United States, affirming the Court of Appeals of 
New York,? held that a limitation of six months after the passage of 
such a statute within which actions for lands sold for taxes may be 
brought, is not such a shortening as renders the act creating it repug- 
nant to the constitution of the United States. 


Carriers: Ricut oF oF Catrie By SEA TO STIPULATE IN 
But or Lapinec aGarnst LiaBitiry — WRONGFUL JETTISON OF CaT- 
TLE. — In the case of Compania de Navigacion la Flecha v. Brauer,® 
the Supreme Court of the United States, in a learned opinion by Mr. 
Justice Gray, affirming the court below,® stated the difference between 
American and English law with respect to the power of common carriers 
to limit by contract their liability for their negligence or that of their 
servants. The court held that, either under the rule of the English 
law or that of the American law, the words in a marine bill of lading, 
‘‘on deck at owner’s risk,’’ did not cover risks from all cases whatso- 
ever, including the negligent or willful acts of the master and crew; 
and that the wrongful jettison of sound cattle by the act of the servants 
of the marine carrier, is neither an ‘‘ accident to, or mortality of, the 
animals,’’ nor a ‘‘ loss or damage by causes beyond his [the car- 
rier’s] control, by the perils of the sea;’’ nor a loss or damage ‘‘ by 
collision, stranding, or other accident of navigation.”? What the 
court really held, was that a marine carrier is liable for the loss of 
sound and uninjured cattle forcibly thrown or driven overboard in 
rough weather by order of the master of the ship, from an unfounded 
apprehension on his part, in the absence of any real and pressing peril 
to the ship, and without apparent or reasonable necessity for their 
jettison, and without any attempt to separate them from those which had 
already been injured by the perils of the sea, — although the bill of 
lading provides that they shall be carried on deck at the owner’s risk, 
and also provides that the ship is not liable for ‘‘ accidents to, or 
mortality of, the animals from whatever cause arising,’ or for loss or 
damage due to perils of the sea, or to barratry, or by ‘‘ accidents of 
navigation, of, whatsoever kind, even when occasioned by the negligence 


1168 U. S. 90. 4 51 Fed. Rep. 403; 61 Fed. Rep. 
2145 N. Y. 451. 860; 35 U.S. App. 44. 
3 168 U. S. 104. 
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or fault or error in judgment of the pilot, master, mariners, or other 
servants of the ship owner.”’ 


NEGLIGENCE: RaiLtroap Companies: — PERMITTING EMPLOYEs 10 
Turow Sticks or Woop From Movine Trains. — Injuries from the 
jettison of bottles and other heavy objects from rapidly moving railway 
trains are more common in the populous countries of Europe than in the 
United States. Such injuries are so common in France that in some 
of the French railway coaches notices are posted warning passengers 
against throwing bottles and other heavy objects out of the windows 
while the train is in motion. In the case of Fletcher v. Baltimore &c. 
R. Co.,! the Supreme Court of the United States, reversing the Court 
of Appeals of the District of Columbia,’ held that for a railroad 
company knowingly to permit its employés to continue the habit of 
throwing sticks of wood from a moving repair train for their own use 
when returning from work, although the act is beyond the scope of 
their employment and totally disconnected therewith, renders a railroad 
company liable for any injury caused by such an act, if such injury 
might have been reasonably feared. 


Res Jupicata: Extenps To ADJUDICATIONS BETWEEN THE SAME Par- 
TIES OR THEIR PRIVIES, ALTHOUGH THE Suit Is FOR A DIFFERENT CaUsE 
or Action. — In the case of Southern Pacific R. Co. v. United States,’ 
decided by the Supreme Court of the United States at its present term, 
in which the opinion of the court is written by Mr. Justice Harlan, 
there is an elaborate discussion of the doctrine of res judicata. The 
court held that a right, question, or fact distinctly put in issue and 
directly determined by a court of competent jurisdiction as a ground 
of recovery cannot be disputed in a subsequent suit between the same 
parties or their privies, even if that suit is for a different cause of 
action. Applying this principle, the conclusion of the court was that 
a decision as to the sufficiency of maps to make a definite location or 
designation of the route of a railroad, on which the title to lands in- 
cluded in a railroad grant depends, is conclusive in another action then 
pending between the same parties, respecting other lands within the 
same grant. The court also held that an adjudication of a fact on 
which depends the title to lands in controversy is conclusive as between 


1 168 U. S. 135. 2 6 App. D. C. 385. 3168 U.S. 1, 
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the parties, in respect to the title of other lands depencing upon the 
existence or non-existence of that fact. The court further held that it 
js not necessary to plead the estoppel of a former judgment, in order 
that the party may avail himself of it, but that a former judgment, if ad- 
missible in evidence, is conclusive on the matters in issue, and actually 
determined by it, although not pleaded. The propriety of the ruling 
of the court on this last point seems doubtful. The general rule is 
understood to be that estoppels must be pleaded. This seems obviously 
necessary to prevent the parties against whom they are raised from 
being taken by surprise, by raising them for the first time by tenders 
of evidence. The court, however, cites a great mass of authority in 
favor of the doctrine laid down by Professor Greenleaf,! and says that: 
“The weight of authority, at least in the United States, is believed to 
be in favor of the position that where a former recovery is given in 
evidence, it is equally conclusive in its effect as if it were specially 
pleaded by the way of estoppel.’’ 


ResPonDEAT SuPERIOR: SERVICES BorROweD FROM ANOTHER. — The 
decision of the New York Court of Appeals rendered on May 13th, in 
the case of Higgins v. Western Union Telegraph Company,? presents a 
phase of the doctrine of respondeat superior which recurs not unfre- 
quently. The Western Union Telegraph Company owned a building 
which had been injured by fire, and which was being repaired by a con- 
tractor. In making the repairs, the contractor had occasion to use 
certain elevators, which he had placed in the building. Before the 
repairs were completed, and the elevators turned over to the telegraph 
company, the contractor, in using them to carry his materials and to 
enable his employés to do their work of plastering the elevator shafts, 
instead of employing one of his own men to manage a particular ele- 
vator, found it more convenient and economical to procure a man who 
was in the general department of the telegraph company. Incident- 
ally, the telegraph company was permitted to use the elevators in 
taking passengers up and down. On the day of the accident, the 
employés of the telegraph company who had charge of the elevator 
for the purpose of carrying the passengers, suspended that work about 
noon, and the contractor, for the rest of the day, used the elevator as 
a platform for his plasterers. It thus seemed that a rather close case 
was presented. The man in charge of the elevator was in the general 


1 1 Green]. Ev., Sec. 531. 2 156N. Y. 75; s.c. 830 Chicago Legal News, 326. 
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pay of the telegraph company, the defendant in the action; but, at 
the time of the accident, was engaged in doing the immediate work of 
the contractor. Through the negligence of the man in charge of the 
elevator, one of the plasterers was injured. It was held that the man 
in charge of the elevator was quo ad hoc, the servant of the contractor; 
that the relation of master and servant did not subsist at the time 
between him and the telegraph company; and consequently, the 
telegraph company was not liable for the injury. A hard feature of 
the case is that the decision leaves the injured man without remedy, 
since he cannot have an action against the contractor, for the reason 
that the elevator man, whose negligence was the immediate cause of 
the injury, was at the time, in theory of law, his fellow-servant, engaged 
in the same general department. 


NEGLIGENCE: AND Remote CavusE— INTERVENTION oF 
STRANGER TO PREvENT Horse From Rounnine Away. — In Willis v. Prov- 
idence Telegram Pub. Co.,} the Supreme Court of Rhode Island held 
that where plaintiff’s horse became frightened by a collision with de- 
fendant’s negligently driven team, and plaintiff seized her horse by the 


bridle rein in her attempt to prevent him from running away, and was 
injured in so doing (her baby being in the wagon to which her horse 
was hitched at the time), the proximate cause of the injury could not 
be said, as a matter of law, to be some act intervening between the 
collision and the injury. In the course of its opinion, written by Til- 
linghast, J., the court said: — 


In the case of McDonald v. Snelling? where the question as to the proximate 
cause of an injury caused by a runaway horse through the negligence of the 
defendant was very fully considered, the court, in overruling the demurrer to 
the declaration, said, among other things: ‘‘ It is clear, from numerous author- 
ities, that the mere circumstance that there have intervened, between the 
wrongful cause and the injurious consequence, acts produced by the volition 
of animals or of human beings, does not necessarily make the result so remote 
that no action can be maintained. The test is to be found, not in the number 
of intervening events or agents, but in their character, and in the natural and 
probable connection between the wrong done and the injurious consequence. 
So long as it affirmatively appears that the mischief is attributable to the neg- 
ligence, as a result which might reasonably have been foreseen as probable, the 
legal liability continues.”?> In Mahogany v. Ward,’ this court recognized the 
same doctrine; for while it was there held that the independent act of a respon- 
sible person arrests causation, and is to be regarded as the proximate cause of 


1 38 Atl. Rep. 947. 2 14 Allen, 290. 316 R. I. 479; 17 Atl. 860. 
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the injury, the original negligence being considered merely the remote cause 
thereof, yet the court said that this rule ‘‘ is subject to the qualification that, if 
the intervening act is such as might reasonably have been anticipated as the 
natural and probable result of the original negligence, the original negligence 
will, notwithstanding such intervening act, be regarded as the proximate cause 
of the injury, and will render the person guilty of it chargeable.’’! It certainly 
cannot be said that a person who attempts to prevent his horse from running 
away when it has become frightened by a collision with another team is neces- 
sarily guilty of negligence, even though the person in charge of the horse is not 
in his carriage, and does not actually have hold of the reins, at the time of the 
collision. And this is even more clearly so when a helpless child is in the car- 
riage, and when the first impluse of every rational person would be to prevent 
the horse from running away. Whether or not the act of the plaintiff in any 
given case is in fact a rash, or even negligent, one, and hence such as would 
prevent him from recovering in an action of this sort, is for the jury to deter- 
mine in view of all the circumstances of the particular case. 


1 See, also, Lee v. Railroad Co., 12 R. I. 383, 
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CORRESPONDENCE. 


THE NEW ORLEANS LAW ASSOCIATION. 


To the Editors of the American Law Review: 


In your editorial comment on the American Bar Association you refer in 
parenthesis! to Louisiana as ‘a State whose profession has no local bar asso- 
ciation unless recently organized.’”? I am sorry to concur in the statement that 
this State has no bar association, but New Orleans has had one for many years, 
which, however, confined itself to the acquisition and maintenance of a library, 
In the beginning of this year amendments were adopted which converted it 
into an active bar association. It held a public meeting at the Grand Opera 
House in this city on the first Saturday in June of this year, at which addresses 
were read, and that evening we wound up after the manner of our kind witha 
banquet at the St. Charles Hotel, an affair which local newspapers described as 
quite comme il faut. 

You were invited to both of these ceremonies, and we will be glad to enter- 
tain one of you next year. 

The newspapers gave a full account of the addresses and the banquet, and I 
have hunted up a copy for you which is inclosed herewith.’ Several of these 
addresses were on live subjects, and I believe the REVIEW readers would enjoy 
more than one of them. 

There was an address, for instance, by Mr. Denis on some of the analogies 
and differences in the common and civil law, which every student of compara- 
tive jurisprudence should enjoy. The learned president of the American Bar 
Association delivered an address; so did ex-Justice Charles E. Fenner; and 
the new constitution of Louisiana was reviewed by Mr. Thomas J. Kernan, a 
very prominent member of the convention which framed that instrument; Mr. 
Parkerson and Mr. Benedict also delivered interesting essays, the latter partic- 
ularly valuable, as it was a review of the history of the Federal courts of 
Louisiana from their origin, with biographical and other data concerning the 
judges and district attorneys. 

It took New Orleans a long time to make up its mind to have a bar associa- 
tion, but when it reached the conclusion it did so with its usual energy, and I 
want to add that the results are very gratifying to the profession in this city, 
inasmuch as we were able to influence legislation affecting New Orleans in the 
Constitutional Convention which was sitting this spring here, and we were also 
able to accomplish some good things before the legislature which has just 
closed its session in Baton Rouge; and we have been materially helped by the 
Supreme Court of Louisiana, which has accepted our recommendation for the 


1 July-August number, p. 596. 
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creation of a Bar Commission to examine candidates and to prosecute delin- 
quents. This State for years has had the usual committee of lawyers appointed 
by the court every term. This is now changed to a permanent committee of 
five, one going out annually. This is bound to result in the advancement of 
the standard of legal education, and the existence of an official body charged 
with the duty of attending to delinquent lawyers will also raise the tone of the 
profession. 

This letter has spread to greater length than I intended, but the REViEw has 
so long held up a torch for our guidance that I felt you would appreciate what 


we have done. 
Yours truly, 


Henry P. Dart, 


President N. O. Law Association. 
New ORLEANS, La. 


[By no means the least of those admirable addresses was that of the 
President of the Association, which, out of an excess of modesty, he 
refrains from mentioning. We have the accounts of the speeches 
delivered at this meeting, furnished by the enterprising newspapers 
of New Orleans, filed away among our ‘‘ good things,’’ and some of 
them will see the light in our columns. We have never seen anything 
better. We congratulate our brethren of the bar of New Orleans that 
they now have a bar association worthy of that great and prosperous 
city, and of the distinguished names which have adorned the legal pro- 


fession therein, both in past and present times. — Ep. Am. Law Rev. ]} 


A CORRECTION. 


To the Editors of American Law Review: 


If not too late please make the following corrections in my address, which 
you will publish in the October number of the AMERICAN Law REVIEW, entitled 
“ Aggressions of the Federal Courts: ’? — 

Under the sub-head ‘‘ Dragons’ Teeth and Revolution ”’ in the latter part of 
the address you will find the statement that the ‘‘ Chief Justice of the Illinois 
Court of Appeals,’’ I think is the language, “‘ predicts that unless this usurpa- 
tion of power is checked,”’ etc. 

Please strike out the “ Chief Justice of the Illinois Court of Appeals’? and 
insert in lieu thereof ‘‘ The Nestor of the Illinois Circuit Court,’’ so that the 
sentence shall read ‘‘The Nestor of the Illinois Circuit Court predicts that 
unless this usurpation of power,’’ etc. 

The next succceding sentence — which is the last sentence under the sub-head 
“Dragons’ Teeth and Revolution’? — is, as you have it, “Is the prediction of 
the Chief Justice too extravagant? ’’ I think that is the lauguage.’ I wish the 
following inserted in lieu of that: “Is the prediction of Justice Tuley too 
extravagant? 
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I find that I was mistaken in alluding to the Illinois Court of Appeals and 
that it was Justice Tuley who made the remark which is here quoted, and I am 
anxious that it be corrected accordingly. Will you kindly see that this is done, 
and greatly oblige. 


With respect, 
Yours truly, 
JOHN W. AKIN, 


[The above came too late, the matter having already been printed, 
to make the above corrections. | 


A QUESTION. 


To the Editors of the American Law Review: 


I have read with great interest the very able article in the number of the 
American Law Review for July-August, 1898, by Hon. William W. Goodrich, 
of New York, entitled ‘‘ Questions of International Law Involved in the Spanish 
War.”’ In most of his propositions I fully concur; but, on page 485, in refer- 
ence to the situation of the Maine in the harbor of Havana and her destruction, 
I find the following language: ‘“‘ Suppose that while she was in this position 
some miscreant floated down a torpedo and intentionally destroyed her and her 
precious cargo of humanity.’ On this state of facts, assumed for the purpose, 
Judge Goodrich expresses the opinion that there would be “a clear right to 
demand indemnity, apology and reparation to its fullest extent.’’ 

Now, as definiteness and precision are important in the consideration of 
questions even of international law, I beg to inquire from you whether you 
indorse this opinion of Judge Goodrich. Idonot. I deny that any nation is 
an insurer of property belonging to another friendly nation within its jurisdic- 
tion, with perhaps the single exception of the effects of ambassadors and minis- 
ters, to which, from necessity, a special ruleis applicable. I claim that a nation 
_ is bound to exercise the full measure of ordinary diligence and to refrain from 
’ ordinary negligence in respect to all property belonging to another nation with 
which it is at peace and within its jurisdiction, but for the wanton and destruc- 
tive acts of a criminal, depending exclusively upon the guilty suggestion of his 
own mind and against which law and regulations could have furnished no pro- 
tection, I insist that there is no national responsibility. 

I merely refer to this matter on account of the high standing of the AMERICAN 
Law Review, and with perfect respect for the well-established reputation of 
Judge Goodrich for ability, learning and judicial accuracy. 


Henry E. HiGaTon. 


[It has been repeatedly stated, in this publication, that we do not 
necessarily indorse the views of the writers of articles printed in the 
American Law Review. Lack of time has prevented an examination 
of the above question, and, consequently, we are not now prepared to 
answer it.] 
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RULING CASES, VOL. XV.— Edited by ROBERT CAMPBELL, M. A, of Lincoln’s Inn, with 
American Notes by IRVING BROWNE. London: Stevens and Sons, Limited. Boston, 
U.S. A.: The Boston Book Co. 1898, 


The first title in this volume is Judge, under which is considered the right 
to commit for contempt. An American note of six pages cites many American 
cases. 

Jury is the next title, under which are considered peremptory challenges, 
and the right to withdraw a case from the jury and order a nonsuit. Mr. 
Browne has a note of five pages on the latter subject. 

Justice of the Peace is a title occupying more space than the titles already 
mentioned; but itis not of very much interest in this country because it relates 
to the English officer of that name. 

In the title Land we come to a subject of interest everywhere. Covenants 
running with the land are considered, and Mr. Browne has a long and in- 
structive note on this subject. The subject of restrictive covenants is one of 
great practical importance and there are excellent notes by both the English 
and American editor upon it. 

The title Landlord and Tenant occupies more than five hundred pages of this 
volume, and is almost a treatise upon this subject. 


UNDERHILL ON CRIMINAL EVIDENCE.— A Treatise on the Law of Criminal Evidence, in- 
cluding the rules regulating the proper presentation of Evidence and its relevancy, the 
mode of proof in particular classes of crimes, and the Competency and Examination of 
Witnesses, with full references to the decisions. By H.C. UNDERHILL, LL.B., of the 
New York Bar. Author of a “ Treatise on the Law of Evidence.” Indianapolis and 
Kansas City: The Bowen-Merrill Company. 1898. pp. 791. 

The author in his preface says: ‘‘I have endeavored to present: First. A 
concise, but comprehensive and systematic treatment of those fundamental 
doctrines of the law of evidence which are exclusively invoked in the trial of 
crimes. Second. These rules and principles of the law of evidence, which, 
while not confined in their application to criminal trials, are very frequently 
under consideration during such proceedings. * * * The general rules of 
proof constituting the body of the law of evidence are so well settled as to 
obviate their discussion in detail in this work. The main difficulty in judicial 
proceedings is to determine when and to what extent general principles are 
applicable to the facts and circumstances of particular cases. The solution of 
this difficulty is to be found, first in ascertaining what the facts and circum- 
stances are, and next in determining how the general principle claimed to be 
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applicable has been applied in analogous cases. To render this text-book of 
value in the latter branch of this inquiry I have endeavored to make its citation 
of precedents exhaustive and recent. Nearly nine thousand cases have been 
analyzed, examined and cited.’’ 

This work is divided into thirty-five chapters. The first twenty-two treat in 
succession of the following subjects: Circumstantial Evidence and Reasonable 
Doubt; Presumptions and Burden of Proof; Evidence before the Grand Jury; 
Variance and Proof of the Venue; Primary Evidence; The Accused as a Wit. 
ness; Character of the Accused; Proof of other Crimes; Declarations which 
area Part of the Res Gestae; Dying Declarations; Consciousness of Guilt; Con- 
fessions; Alibi; Evidence of Insanity and Intoxication; Privileged Communica. 
tions; Evidence of Former gJeopardy; The Competency of Witnesses; The 
Examination of Witnesses; The Impeachment of Witnesses; The Attendance 
of Witnesses; Absent Witnesses and Continuances; The Province of Judge and 
Jury. Chapters XXIII to XXXI treat of particular crimes and offenses, The 
remaining chapters are upon Extradition; Evidence of Previous Crime to 
increase Penalty; Newly-discovered Evidence; Evidence in Bastardy proceed 
ings. 

The work is well written with conciseness and clearness of expression. It 
will be very useful to lawyers practicing in criminal courts and it will be espe- 
cially useful for the reason that it fully presents the recent law. 


TIEDEMAN ON BILLS AND NOTES.— A Treatise on the Law of Bills and Notes, Checks, 
including the text of the Negotiable Instruments Law of New York, Connecticut, Colo- 


rado, Florida, Virginia, Maryland, and the District of Columbia. By CHRISTOPHER G. 

TIEDEMAN, LL.D., of New York City, author of Treatises on the Law of “ Real Prop- 

erty,” “Police Power,” ‘“‘Commercial Paper,” “Sales,” etc. St. Louis: The F. H. 

Thomas Law Book Co. 1898, 

The author says in his preface that ‘‘ in the preparation of this treatise he has 
had in mind the need of law schools, rather than those of the bench and bar in 
the active practice of the profession; although he believes that the practicing 
‘lawyer will find as much aid from its use as he can from any other work on the 
same subject of the same size.”? The author’s plan in the preparation of this 
volume is to prepare the text of a chapter in the usual form of writing a law 
treatise and to follow this text with a selection of leading cases which illustrate 
the text. The illustrative cases are at the end of each chapter. The author 
explains his method in his preface, saying: that “‘the main idea is the 
combination of exposition, by the use of a carefully prepared text, setting 
forth the principles of the law, and illustration, by the study of a few selected 
cases.”’ 

Of course this is not the Harvard idea of teaching law by the study of cases. 
It may be, and probably is, better than the method of teaching law by the use 
of a text-book without any study at all of cases. For a short course of study 
in the law of Bills and Notes this book will be very helpful. The illustrative 
cases are for the most part quite recent decisions; and, in fact, the cases 


cited in the text are also for the most part recent, and almost wholly Ameri- 
can. 
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In an Appendix is given the Negotiable Instruments Law recently enacted in 
several States. Since the printing of this volume the same law has been enacted 
in Massachusetts. It is to be regretted that the author did not annotate this 
law with reference to his text where the principles of this law are stated and 
supported by citations of cases. 
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TIEDEMAN ON BILLs aND NotEs. —A Treatise on the Law of Bills and Notes, 
Checks, including the Text of the Negotiable Instruments Law of New York, 
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A DIGEST OF THE DECISIONS OF THE SUPREME COURT OF FLORIDA. — 
Volumes XXV to XXXIX inclusive. Choate’s Digest, Volume II. Including 
in an Appendix: A Schedule of Volumes, Terms, Justices and Reporters, and 
an Index of Titles to both volumes of the Digest. By Cuas. A. CHoaTE. St. 
Louis: The F. H. Thomas Law Book Co. 1898. 
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